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STATEMENT OF QITESTION PRESENTED 


The question is whether there was sufficient evidence 
of negligence to go to the jury in a personal injury case 
in which the court directed a verdict 
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Hntteii States (fIo«rt of Apptala 

Foe the Disteict of Columbia Ciecuit 


No. 11,376 


Katheyx L. Webstee, Appellant, 


V. 

Capital Teansit Company, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment entered in the 
United States District Court for the District of Columbia 
for appellee on a verdict directed by Judge Bailey (7A). 
The notice of appeal to this Court was timely filed on 
March 28, 1952 (8A). 

The complaint, filed by Appellant on October 31, 1949 
(2A) seeks to recover damages for personal injuries suf- 
-fered as the result of appellee’s negligence. The action 
is within the general jurisdiction of the District Court. 
D. C. Code (1940 Ed.) Title 11, Sec. 301. 

Jurisdiction of this appeal is granted by 28 U.S.C. 
1291. 
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STATEMENT OF THE CASE 

Appellant testified that on August 3, 1949 she was an 
employee of the Government Printing OfiBce and that on 
leaving the ofiice at about 4:30 P.M., the general dis¬ 
missal time for several thousand employees, sho mounted 
the north bound street car concrete loading platform es¬ 
tablished on North Capitol Street just south of H Street, 
Washington, D. C. for the purpose of boarding a north¬ 
bound street car of appellee to ride to her home 9-lOA; that 
the loading platform became crowded with other persons 
desiring to board a street car 11 A; that she had previously 
purchased a weekly street car pass 12A; that one street car 
had pulled into and stopped at the north end of the 
loading platform and a second was approaching 12A; that 
she was midway of the platform with the intention of 
boarding the second street car; that as it approached 
she started toward it and the crowd surging forward 
pushed and shoved her beyond the front doors and into 
the side of the street car 12A. She further testified that she 
could not stop herself 20A; that there were no inspectors, 
guards or other employees of appellee present to control 
the crowd 12-13A: that the same crowded condition with a 
pushins:, shoving mass of people existed at the northbound 
platform daily at the same “rush hour” 13A; that as the 
result of striking her head against the street car she 
fell to the platform and had sustained serious injuries. 
14A 

Witness Scherrer testified he had been an employee of 
the Government Printing OflSce for some 31 years; that 
at the rush hour the crowd always was rough and pushed; 
that he was a passenger on the street car where the 
appellant came in contact with the street car where he 
was seated just front of the center doors; that the upi)er 
2/3 of the platform was very crowded. 32, 33A 

Witness Murray testified that at the time of the oc¬ 
currence he was standing on the sidewalk in front of the 
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drug store opposite the platform which was very crowded, 
that this crowded condition was always the situation at 
about 4:30 P. M. when some 4000 employees of G.P.O. 
were let out of work; that although the crowd was not 
boisterous there was a concerted surge forward toward 
the street car just before the accident- 39, 40, 43A 

Witness Boyd, appellee’s Superintendent of Transpor¬ 
tation, testified that appellee painted the yellow edging 
on the platforms, placed and maintained traffic directional 
signals on them, and removed or arranged for removal 
of snow and ice from the platforms 50, 44, 45A; that the 
District of Columbia installs the platforms; that appellee’s 
inspectors and guards w'hen present control only the move¬ 
ment of and prevent overloading of appellee’s vehicles 46, 
47A; that sur^^eys are made to determine the number of 
passengers to be anticipated and vehicles needed. 48A 

Witness Musson, employee of appellee in charge of 
inspectors, testified that inspectors or guards are main¬ 
tained near certain government buildings during rush 
hours, but not at North Capitol and H Streets 53, 54A; 
that the inspectors only expedite the flow of vehicles and 
prevent overloading 54A. He likewise confirmed Mr. 
Boyd’s testimony that appellee painted the yellow line, 
installed and maintained markers and removed snow and 
ice from the platforms. 56A 

Witness Goucher, appellee’s chief engineer of ways and 
structures, testified that appellee maintains the concrete 
platforms 57A; that only Milwaukee had similar raised 
platforms. 58A 

Witness Bohrbach, a District of Columbia employee, 
testifir'd that the District records showed the District 
Highway Department had built the platform in question 
and that there were no records of maintenance. 59, GOA 

Witness Sommerville, chief engineer of the Public Utili¬ 
ties Commission confirmed Mr. Rohrbach’s testimony and 
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added that the platform was constructed pursuant to an 
Act of Congress according to a plan of a Joint Board 
consisting of the Public Utilities Commission and the 
District of Columbia Commissioners advised by appel¬ 
lee’s representatives. 61, 62A 

The Act of Congress referred to by Mr. Sommerville 
is the 1950 District of Columbia Appropriations Act 
which the court stated would be charged to the jury 
should a charge be given. This statute pro\ided the 
District of Columbia should construct the concrete load¬ 
ing platforms and expressly provided for the mainte¬ 
nance of them by the appellee. 


STATITTE INVOLVED 

The provisions of the District of Columbia Appropria¬ 
tion Act of 1950, Ch. 279, p. 6145, 81st Cong. 1st session, 
63 Stat. A.L., 40 U.S.C.A. Sec. 60a pertinent to the con¬ 
struction and maintenance of street car loading plat¬ 
forms are: 

“. . .: Provided, that no part of this or any other 
appropriation contained in this Act shall be expended 
for building, installing, and maintaining street car 
loading platforms and lights of any description em¬ 
ployed to distinguish same, except that a permanent 
type of platform may be constructed from appro¬ 
priations contained in this Act for street improve¬ 
ments when plans and locations thereof are ap¬ 
proved by the Public Utilities Commission and the 
Director of Vehicles and TrafSc; Provided further, 
that the street-railway company shall after construc¬ 
tion maintain, mark, and light the same at its ex¬ 
pense; ...” 
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STATEMENT OF POINTS 

The Court below erred: 

1. In granting appellee’s motion for a directed ver¬ 
dict. 

SUMMARY OF ARGUMENT 

1. The Court should reconsider and reverse Howard 
V. Capital Transit Co., 82 U. S. App. D. C. 351, 163 Fed. 
910 since that holding is based on a distinction between 
street car loading platforms and railroad station cases 
unwarranted by the facts of maintenance and construction 
of such platforms. 

2. Appellant had attained the legal status of a pas¬ 
senger and was entitled to have the jury determine 
whether the appellee had, by its failure to protect her 
from the surging crowd on its platform, exercised the 
highest degree of care. 

3. Even had appellant not attained the legal status 
of a passenger she presented substantial evidence to 
entitle her to have a jury determine whether appellee 
had fulfilled its obligation to exercise ordinary care and 
prudence to render the street car loading platform main¬ 
tained by it reasonably safe for her use, appellee having 
impliedly invited her to use said platform for the pur¬ 
pose of boarding the street car. 

ARGUMENT 

The Court should reconsider and reverse Howard v. 
Capital Transit Co., 82 U. S. App. D. C. 351, 163 Fed. 910 
since that holding is based on a distinction between street 
car loading platform and railroad station cases unwar¬ 
ranted by the facts of maintenance and construction of 
such platforms. 

The Court held in the case of Howard v. Capital Tran¬ 
sit Co. si-ipra that a person does not attain legal status 
as a passenger merely by standing or walking upon a 
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loading platform “with an undisclosed purpose of board¬ 
ing an approcahing street car/^ The Court justified this 
holding which appears to be contrary to Great Falls a/nd 
Old Dominion Railway Co. v. Hammerly, 40 App. D. C. 
196, by distinguishing the Hammerly case as being one 
for adjudication under “the criterion of the railroad sta¬ 
tion cases in determining that Hammerly was a passen¬ 
ger.” 

It is respectfully submitted that this Court should not 
have created a distinction between the Howard and Hannr- 
merly cases and that the Court should, at this time, re¬ 
examine and overrule the Howard case. The raised 
street car loading platforms in the District of Columbia 
are of an almost unique character and found elsewhere 
only in ^filwaukee. They provide a haven of safety 
for the passenger boarding or alighting from a street 
car, protected and raised from vehicular trafiBc and ex¬ 
pedite the loading and unloading of the street cars. 
They are separate structures, superimposed upon the 
public streets for the use and benefit of the appellee in 
the conduct of its business and by statute, supra, must 
be maintained solely by the appellee. Thus this struc¬ 
ture, this raised loading platform, assumes the charac¬ 
teristics of the sheltered and protected railroad station 
platform. Appellee should not be permitted to reap the 
benefits without assuming the burdens and responsibili¬ 
ties of this tvpe of operation. 

As was said by this Court in Dixon v. Great Falls and 
Old Dominion Railroad, 38 App. D. C. 591, 594 

“. . . persons assembling in the building on the 
ground or on the platform at the point fixed by the 
company for receiving passengers, were at the com- 
panv’s station, and were passengers within meaning 
of the law”. 

Appellee, h^'re, in consultation with the Joint Board of 
the Public futilities Commission and the District Com- 
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missioners set the standards for and locations of the 
platforms for receiving passengers. Some of the plat¬ 
forms are built by and at the cost of the District of 
Columbia, some at the joint expense of the District and 
appellee and some at the sole expense of appellee (57, 58A) 
but all by statute must be maintained by appellee. To 
board one of appellee’s street cars appellant mounted 
the platform so located and was hurt by a surging, push¬ 
ing crowd which appellee negligently made no etfort to 
control. Appellant was thus within complete purview of 
the Dixon case and had made out a prima facie case of 
substantial evidence warranting and requiring submis¬ 
sion to the jury. See also AUessi v. N. Y. Rapid Tr<msit 
Corp. 297 N. Y. S. 1011; Oesch v. St. Louis Puhlic Serv¬ 
ice Co., 228 Mo. App. 1055, 59 S.W. 2d 758; Alabama 
Company S. R. v. BeR, 200 Ala. 562, 76 So. 920. 

Appellant was hurt as the result of the uncontrolled 
action of a normal, anticipated rush hour crowd. In 
Kuhlen v. Boston and Northern Street Railway Compan/y, 
193 Mass. 341, a like situation pertaining, the court held 
plaintiif a passenger and that a jury was justified to 
find the defendant ought to have anticipated and taken 
precaution to prevent the accident. 

Appellant had attained the legal status of a passenger 
and was entitled to have the jury determine whether the 
appellee had, by its failure to protect her from the surg¬ 
ing crowd on its platform, exercised the highest degree 
of care. 

Appellant had testified that she had bought a street 
car pass and was on the street car loading platform and 
that she was a component part of a crowd surging (and 
being carried by that surge) toward the door of appel¬ 
lee’s street car for the purpose of boarding it. Unfor¬ 
tunately she was pushed by the crowd beyond the door 
and into the side of the car sustaining injuries. 


8 


These facts were not contradicted, and on motion for 
a directed verdict must be construed most favorably to 
appellant who is entitled to every legitimate inference 
that may be drawn. These principles are so familiar as 
not to require supporting citation. 

This Court in the Howard case, supra, said: 

“We hold that such conduct (of Mrs. Howard) does 
not give rise to the passenger relation wnLess OLCcom- 
panied by additional circumstanfices which we need 
not now enumerate.” (italics supplied) 

The foregoing facts, supported by uncontradicted, sub¬ 
stantial evidence, and conceded for purposes of the mo¬ 
tion, supply the “additional circumstances” lacking in the 
Howard case. There Mrs. Howard "was said by two 
^v^tnessos to have stepped off the platform into the path 
of the street car (which the jury apparently chose to 
believe) and she had, as this Court said “an undisclosed 
purpose of boarding an approaching car.” Here, appel¬ 
lant was Avalking toward the car and vras sw’ept along 
by the pushing, surging crowd headed for the car. The 
legitimate inference to be drawn from the approach of 
a crowd on a loading platform toward the door of a 
street car is that the purpose of the individuals com¬ 
posing the crowd is to board the car. Thus the missing 
fillip, the disclosed purpose is added and the effect of 
the HovYird case destroyed. This disclosed purpose, 
alonp, was sufiicient to require the trial court to submit 
the matter to the jury for determination of her pas¬ 
senger relationship and appellee's negligence in violating 
its duty to appellant of the highest degree of care. 

It is submitted that the trial court erred in following 
the Howard case when appellant had supplied the “addi¬ 
tional circumstances” required to take her out of the 
concept of that case. 
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Even had appellant not attained the legal status of a 
passenger she had presented substantial evidence to en¬ 
title her to have a jury determine whether appellee had 
fulfilled its obligation to exercise ordinary care and pru¬ 
dence to render the street car loading platform main¬ 
tained by it reasonably safe for her use, appellee having 
impliedly invited her to use said platform for the purpose 
of boarding the street car. 

Assuming solely for the purpose of this argument that 
appellant had not established herself as a passenger, 
nevertheless the case should have been submitted to the 
jury under the theory of Schwartzman v. Lloyd 65 App. 
D. C, 216, 82 F. 2d 822. There, quoting 3 Cooley on 
Torts (4th Ed.) Sec. 440, the Court said 

“The rule of substantive law applicable to this kind 
of case is well settled: When one ^expressly or by 
implication invites others to come upon his premises, 
whether for business or for any other purpose, it is 
his duty to be reasonably sure that he is not inviting 
them into danger, and to that end he must exercise 
ordinary care and prudence to render the premises 
reasonably safe for the visit. ’ ” 

In the Schwartzman case Mrs. Lloyd was one of a 
largr' crowd attracted to Schwartzman^s store by adver¬ 
tisement of a sale. The storekeeper controlled traffic in 
the store by letting in a few people at a time, but had no 
controls outside the store nor barricades on the store 
windows. As persons were let into the store the crowd 
pushed and surged forward although it was not unruly. 
!Mrs. Lloyd, after waiting a while and seeing the crowd’s 
action, started to leave, but while on the public sidewalk 
she was injured by glass falling from one of the show 
^\dndows which broke by the crowd’s pressure. She sued 
for her injuries, recovered a verdict and had the judg¬ 
ment entered on the verdict sustained by this Court 
under the foregoing quotation. 
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Since appellant had already paid for passage on the 
street car by purchasing a j)ass, and since she had 
boarded the platform (the only place where she could 
board a street car) there can be no question that she 
was an invitee within, and entitled to the treatment set 
forth by Cooley. 

The Scliwartzman case facts and appellant's case are 
strikingly similar. In both the injured party was an 
invitee in a place where she had a right to be; in both a 
pushing, surging crowd was present pursuant to defend¬ 
ant’s invitation; in both the defendant negligently took 
no precautions to protect an invitee from the actions of 
the crowd; in both the defendant knew or should have 
known of the presence of the crowd and of the actions 
of the crowd; in both the “defendant "was bound to an¬ 
ticipate the situation which it had created, and w’hich was 
not unusual under similar conditions.” {Dixon case, 
supra); in both the plaintiff was hurt as a result of the 
actions of the crowd negligently handled by defendant; 
unfortunately, in but one, the Schwartzman case, was 
the jury allowed to render its verdict. 

This Court in the SchAmrtzman case quoted Mr. Jus¬ 
tice Van Orsdel’s opinion in Dixon v. Great Falls and 
Old Dominion Railway Co., supra, 

“to expose a passenger to danger vrhich reasonable 
foresight could have avoided is negligence on the 
part of the carrier. ...” 

It should be noted that, although dealing wdth a carrier- 
passenger relationship Mr. Justice Van Orsdel refers not 
to the highest degree of care but only to “reasonable 
foresight”. Surely, appellant, an invitee, was entitled to 
have a jur\’ say, and not have the court rule as a matter 
of law, whether appellee had exposed her to a “danger 
which reasonable foresight could have avoided.” 
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CONCLUSION 

It is respectfully submitted that the judgment, entered 
below, upon the direction of a verdict by the trial court 
for the appellee should be reversed and the cause re¬ 
manded for a new trial, 

Joseph D. Bulman 
SmxEY M. Goijdstein 
Joseph S. Cullixs, Je. 

Attorneys for Appellant. 




APPENDIX 








INDEX 


PAGE 


Complaint .....-...... 2 A 

Answer to Complaint. 4 A 

Pretrial Proceedings... 5 A 

Verdict and Judgment.. 7 A 

Notice of Appeal. 8 A 

Proceedings . 8 A 

Kathryn L. Webster.. 9 A 

Direct Examination. 9 A 

Cross Examination . 15 A 

Recross Examination . 31A 

Charles B. Scherrer.... 31A 

Direct Examination . 31A 

Cross Examination . 34 A 

Edwin J. Murray......... 39 A 

Direct Examination. 39 A 

Cross Examination . 41A 

Redirect Examination . 43 A 


Ernest E. Boyd.... 

Direct Examination .. 
Cross Examination .... 
Redirect Examination 


43 A 
51A 
52 A 


Horace L. Musson.. 52 A 

Direct Examination. 52 A 

Edwin P. Goucher... 56 A 

Direct Examination . 56 A 

Cross Examination . 58 A 

Stipulation . 58 A 

Boyd R. Rohrback. 59 A 

Direct Examination ... 59 A 

Cross Examination . 60 A 


James G. Somerville...... 60 A 


Direct Examination . 60 A 

Cross Examination . 61A 


Redirect Examination ........ 62 A 
































ii INDEX (Contmned) 

PAGE 

George A. McMakiu__ 63 A 

Direct Examination _ 63 A 

Lanra Church__ 64 A 

Direct Examination . 64 A 








Hntteb ^alPB CUmtrt of A 


MM 



Foe the Distbict op Columbia Cibcuit 


No. 11,376 


KIatheyn L. Webstee, AppeUami, 


V. 

Capital Tbansit Company, Appellee, 


Appeal from the United States District Conrt 
for the District of Colmnbia 


JOINT APPENDIX 



2A 


231 Filed Oct 31 1949 Harry M. Hull, Qerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

KATHRYN L. WEBSTER 
1208 North Capitol Street 
Washington, D. C., 

Plaintiff 

V. 

CAPITAL TRANSIT COMPANY, 
a corporation 
36th and M Streets, N. W. 

Washington, D. C., 

Defendant 

Civil Action No. 4626—’49 

Complaint 
(Personal Injuries) 

Jury Action 

1. This Court has jurisdiction of the within cause of 
action, the amount in controversy exceeding the siun of 
Three Thousand Dollars ($3000.00). 

2. On, to wit, August 3, 1949, plaintiff Kathryn L. 
Webster, was standing on the streetcar loading platform 
indicated for northbound traffic on North Capitol Street 
near its intersection with H Street, Washington, D. C. 
Plaintiff was on said platform for the express purpose of 
boarding a northbound street car owned and operated by 
defendant. Capital Transit Company, a corporation. Said 
defendant provided said loading platform for the public 
in general, and the plaintiff in particular, to use in board¬ 
ing or disembarking from its street cars. At the said 
time and place, said platform was crowded with other 
persons also waiting for transportation. At said time 
and place, defendant negligently and carelessly main- 
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tained and permitted said platform to be dangerously 
overcrowded and failed to provide proper care and super¬ 
vision on said platform for the safety of the intended pas¬ 
sengers, more especially for the plaintiff. Said dangerous 
condition was known, or in the exercise of reasonable 
care should have been known to the defendant. As a re¬ 
sult of the negligence and carelessness of defendant, as 
aforesaid, plaintiff was pushed into the side of the ap¬ 
proaching northbound street car and was knocked 
232 to the platform. 

3. As a result of being pushed into the street¬ 
car, as aforesaid, plaintiff sustained severe, permanent 
and painful injuries as follows: fracture of the middle 
fossa of the base of the skull, rupture of the right ear¬ 
drum, compression fracture of the 11th dorsal vertebra, 
nervous shock, mental anguish and other injuries in and 
about the body and limbs. As a further result of being 
injured as aforesaid, plaintiff has suffered permanent 
impairment of hearing in the right ear. As a further 
result of the said injuries, plaintiff was unable to pursue 
her usual gainful occupation and has been caused and in 
the future "will continue to be caused expense for hos¬ 
pital and medical care and attention and for associated 
items. 

WHEREFORE, plaintiff, Kathryn L. Webster, demands 
judgment against the defendant. Capital Transit Com¬ 
pany, a corporation, in the sum of Fifty Thousand Dollars 
($50,000.00), besides costs. 

/s/ Joseph D. Bulman 
Joseph D. Bulman 

/s/ Sidney M. Goldstein 
Sidney M. Goldstein 
Attorneys for Plaintiff 
800 Woodward Bldg. 
Washington, D. C. 

DI 0158 

• • • • 
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233 Filed Nov 22 1949 Harry M. Hull, Clerk 

Answer to Com'j^i/nt 
First Defense 

The complaint fails to state a claim against the de¬ 
fendant upon which relief may be granted. 

Second Defense 

Defendant, Capital Transit Co., a corporation, admits 
that on August 3, 1949, the plaintiff, while on a loading 
platform for northbound traffic on North Capitol Street, 
near its intersection by H Street, N.W. Washington, D. C., 
was in collision with one of its northbound streetcars and 
fell to the surface of said platform. It is without knowl¬ 
edge or information sufficient to form a belief respecting 
the injuries and damages allegedly sustained by the 
plaintiff. It denies the remaining allegations in the com¬ 
plaint not herein specifically answered. 

Third Defense 

The injuries and damages allegedly sustained by the 
plaintiff resulted solely from her own negligence and 
carelessness and/or contributory negligence and careless¬ 
ness, or from the negligence and carelessness of some 
third person unknown to this defendant, at the time and 
place mentioned in the complaint. 

HOGAN & HARTSON 

By /s/ George D. Homing, Jr. 

/s/ Frank Roberson 

Attorneys for Defendant 
810 Colorado Building 
Washington, D. C. 
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235 FUed Dec 19 1951 Harry M. Hull, Clerk 

UNITED STATES DISTEICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WEBSTER, Plaintiff, 

V. 

C. T. C., Defendant. 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Plaintiff seeks to recover for injuries sustained at ap¬ 
proximately 4:30 PM, on August 3, 1949. 

She says she was standing on the street car loading 
platform for north-bound traffic on N. Cap. St., near its 
intersection with H St., N. W., waiting to board a street 
car. Plaintiff was an employee of the Government Print¬ 
ing Office just released from work and the platform was 
crowded with other employees. A street car approached 
and plaintiff says she was pushed against the side of the 
car suffering a fractured skull, rupture of the right ear 
drum, compression fracture of vertebrae and numerous 
contusions. Plaintiff charges the deft, negligently and 
carelessly permitted the platform to be dangerously over¬ 
crowded and failed to provide proper care and super¬ 
vision so as to avoid this dangerous condition. 

The deft, admits that the plaintiff was on the platform 
at the time indicated and says the street car had passed 
the point where plaintiff was standing when its operator 
was informed that a lady had been involved in a collision 
with the center of this car. The operator saw the plain¬ 
tiff after this information was furnished to him. The 
deft, says the plaintiff’s complaint fails to state a cause 
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of action, denies negligence on its part and says that 
plaintiff’s injury and damage was due to her own and/or 
contributory negligence on her part or to the negligence 
of third persons unknown to the deft. 

236 Permanent injury: Permanent disability due to 
fracture of skull and injury to brain, also injury 
to back. 

Special damages: CasualtN* Hospital $403.50; Dr. Young 
$600.00; brace $37.50; eyeglasses $88.25; loss of employ¬ 
ment GPO, 36 days at $7.56 per day, $272.16. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

Subject to objection as to relevancy, competency and 
materiality the following evidence may be offered without 
formal proof: 

Hospital records and x-rays. 

Plaintiff agrees to a physical examination by a doctor 
of deft’s, selection. 

Plaintiff is now a resident of Florida, accordingly As¬ 
signment Commissioner should arrange a date certain 
for trial, sufficiently in advance to permit plaintiff to 
arrive in Washington several days prior to trial to per¬ 
mit physical examination and taking of deposition. 

/s/ Edw’ard A. Tamm, 

Pretrial Justice. 

Dated Dec. 19, 1951. 

RE^IARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 




237 Filed Jan 31 1952 Harry M. Hull, Clerk 


Verdict and Judgment 


This cause having come on for hearing on the 29th day 
of January, 1952, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Anthony W. Wilding 
Thomas V. Regan 
Louis B. Lucas 
Marvin L. England 
R. P. ColHns 
George M. Freas 


Elsie S. MacDonald 
Antonino G. Longo 
Dorothy G. Allen 
Eugene L. Battaglia 
Emma R, Costello 
Marion M. Davis 


who, after having been duly sworn to well and truly try 
the issues between Kathryn L. Webster, plaintiff and 
Capital Transit Company, a corporation, defendant and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 31st day of January, 1952, 
that they find for the defendant against said plaintiff by 
direction of the Court. 


WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

HARRY M. HULL, Clerk, 


By /s/ Anne W. Lyddone 
Deputy Clerk. 

By direction of Judge Jennings Bailey. 
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238 FUed Feb 19 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 19th day of February, 1952, 
that Kathryn L. Webster, plaintiff hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the judgment of this Court entered on the 31st 
day of January, 1952 in favoi of the defendant. Capital 
Transit Company against said plaintiff. 

/s/ Joseph D. Bulman 

Attorney for Plaintiff 

• • • • 

3 Proceedings 

THE DEPUTY CLERK: Webster vs. the Capital 
Transit Co. 

(There then ensued the voir dire, impaneling of the 
jury, and the opening statement on behalf of the plain¬ 
tiff, following which, these proceedings transpired:) 

MR. HORNING: Your Honor, may the jury be ex¬ 
cused? 

THE COURT: I will ask the jurors to step out in 
the corridor, please. 

(The jury left the courtroom.) 

MR. HORNING: May it please Your Honor, I move 
that Your Honor direct a verdict for the defendant on 
the plaintiff’s ox)ening statement. I assume that Mr. Bul¬ 
man has stated fully and completely ever\i:hing which he 
hopes to prove. 

THE COURT: I assume that he stated the elements 
of his case. 

MR. HORNING: Yes. 

And on the basis of that, I respectfully submit that 
no cause of action has been stated against the defendant. 
Capital Transit Company. 

This is a theory which is novel in the District of Co¬ 
lumbia. 
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• • • • 

Kathryn L. Webster 

• t • • 

Direct Exannmaiion 

• • • • 

Q * ♦ • Would you give us your full name? A Kath¬ 
ryn L. Webster. 

4 • • • • 

Q Did there come a time when you went to work at 

the Government Printing Office? A Yes. 

Q When was that? A I think it was in May of 1945. 

• • • • 

Q Did you work there continuously to August 3, 1949? 
A I did. 

• • • • 

Q Where was the Government Printing Office located, 
what street? A It is on North Capitol, betweeen H and 
G. It occupies the entire block. 

5 • • • • 

Q How did you go from the Government Printing Of- 
fice home, after work; what means of transportation did 
you use? A I always rode the street car in the evening. 

Q Where did you catch that street car? A At H and 
North CapitoL ^ 

Q What were your working hours; from what 

6 hour to what hour? A From eight to four-thirty. 

Q At four-thirty, what would happen to relieve 
the shift you were on? A We had to wait at our desk 
until the bell rang. 

Q Approximately how many people, if you have knowl¬ 
edge, worked there on the shift that you worked? A In 
my particular section, therevery dose to a hundred; I 
think eighty-nine or ninety or ninety-some-odd. 
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Q How many in the entire building, do you know? 
A Oh, dear, no, I don^t know. They were supposed in 
wartime to be around 5,800. 

Q Inviting your attention to your means of getting 
home in the evening, where would you go to get on the 
street car! A I had to go to H Street and North Capi¬ 
tol. 

Q Did you use that route every day? A No other 
one to take. 

• • • • 

Q When the bell rang at four-thirty for the shift end, 
would you please tell these ladies and gentlemen of the 
jury and His Honor, what w’ould happen with respect to 
the employees of the Government Printing Office? A 
When the bell rang, we, of course, got out of our division 
as soon as we could, got the elevator. I had to 
7 walk from G, from the aisle, you might say, through 
to the H Street, or to the North Capitol entrance, 
and take the elevator out. Then I had to walk the block 
over to H Street and wait for a signal light to go across 
to the landing zone. 

Q Where was this loading zone located? A It is on 
the east comer of North Capitol and H; southeast cor¬ 
ner, I believe you would term it. 

Q That was south of H Street? A Yes. 

Q On the east side of North Capitol? A Yes. 

• • • • 

Q Inviting your attention to these loading platforms, 
I want you to tell these ladies and gentlemen what would 
happen there at four-thirty; tell us the condition that 
happened there at four-thirty in the month of August 
1949. A There was just a great mass of people got off 
from work there. Of course, we all tried to get home as 
soon as we could, and we all hurried across the street 
with the lights, and all went to this loading zone; that 


114 


is, those that went on the Brookland line. 

8 Q With respect to the loading platform, how 
many people would get on the loading platform, 

waiting for the street car, Mrs. Webster? A I would 
be unable to answer that, because I don’t know its ca¬ 
pacity. I know it holds a great many people. 

Q Would you please tell us whether or not it was 
loaded or sparsely loaded when you went to go home? 

• • • • 

Q I am not talking about August 3, but generally, 
tell us— A That is what I mean. Usually, the fir^ 
people, that try to get the first car, it was usually too 
hard for us, you might say, older people, I guess, to get 
the first car; so I always attempted to get the second 
one; and it was the second one I was waiting for this 
particular day. 

Q What would happen to the loading platform while 
you were waiting; would you please tell us that? A It 
would be completely packed, even overflow on each end 
sometimes. 

Q Inviting your attention to when you first came to 
the postoflBce (sic), would you please tell us what tyi)e 
of platform they had there when you first came to work? 
A As I recall, it was a wooden one. 

Q With respect to its length, was it as long as 

9 the one that replaced it, or shorter? A No, sir, 
shorter. 

Q Did the same condition, about people getting on all 
at once, exist when the wooden platform was there? A 
It always existed, so far as my residence here was con¬ 
cerned. 

Q Would you please tell us who, if anyone, was sta¬ 
tioned on this wooden platform when you first came to 
work there? A Well, there used to be a man in uni¬ 
form, a street car man. I don’t know whether he was an 
inspector or what, but he would fill the car and send it 
on. 
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Q Tell us exactly what he used to do there while the 
wooden platform was there. A He would just let the 
people get on till the car’s capacity was full, and then he 
would hold us back till the next one. 

Q How long was he there, if you can remember? A 

I never saw him after the new platform was made. 

Q After the new platform "was made, did the Capital 
Transit Company have anybody there on the platform, 
to your knowledge? A Not to my knowledge. 

• • • • 

10 Q Tell us what the condition was on the new 
platform at the rush hour. A It was always 
packed. 

Q Inviting your attention to August 3, 1949, did you 
go to work on that day? A Yes. 

Q Would you please tell us in what manner you paid 
the fare on the street car? A I always bought a pass. 

Q A street car pass? A Yes. 

Q And did you buy one the week of August 3, 1949? 
A Yes. 

II . . • • 

Q Did there come a time when you got onto the plat¬ 
form; after you crossed the street, did you get on the 
platform? A Yes. 

Q I am talking about August 3 now. A I walked as 
nearly to the center of the platform as I could, because I 
felt that was the safest always, on account of the crowded 
conditions, and my one chance to get on the car. 

Q While you were waiting there, would you please 
tell us what happened with respect to the platform? A 
It was packed so tight with people shoving to get in the 
cars, that I was carried, I was— 

• Q Now, just a moment. Did the street car, did the 
first street car come by? A Came by and passed me. 

Q And what street car were you waiting for? A The 
second one. 
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Q Tell ns what happened when the second one pnlled 
up. A Well, we were shoved, in our crowd we 

12 were shoved, or I was shoved toward the second 
car, to the front door. That’s the way we always 

had to enter, was the front door. 

Q And what happened? A I was carried beyond the 
front door, and I was shoved in the side of the car. My 
head was hurt, or hit, and I never knew anything else 
until I was picked up off of the rails, partially. 

Q Let me ask you this, Mrs. Webster: In what man¬ 
ner were you shoved? Describe to the ladies and gentle¬ 
men exactly— A Well, those men have a habit of what 
we term elbowing. They fold their arms and go through 
a crowd like this (demonstrating). 

Q Did that happen on that occasion? A Yes, sir. 
Q And did this elbowing happen on other occasions 
when you were on the street car platform? A Oh, yes, 
it did. 

Q Was that the condition that usually existed there 
every day at the rush hour? A Yes. 

Q Did you notice any guard or any inspector on the 
platform on that day? A There weren’t any. 

13 • • . • 

Q Would you mark on the platform where you were 
standing after you got on the platform? A About here 
(marking blackboard). 

14 • • • . 

Q Would you please tell us where the second street 
car was? 

• • • • 

A I’m afraid I can’t get it too loud. 

The second street car was coming here as I was stand¬ 
ing here, and I was shoved toward it as it approximately 
stopped. 

Q In what direction were you shoved? A I was 
shoved toward it. That would be soutii. 
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Q Where was the entrance of that second street car? 
A It was right, very close to me when it stopped. 

Q Would you please teU us whether you ever reached 
the entrance? A No, I think I was shoved past the en¬ 
trance, but I never— 

Q Did you ever get into the entrance of the street 
car? A No. No. 

Q WTiere "was the crowd or the people; where were 
they carrying you from, from what direction? A 
15 the Crowd comes in from this way (indicating). 

They often come across that way. The crowd come 
in here, come in here. The platform was crowded in 
every direction. 

• • • • 

Q Mrs. Webster, would you please tell us what you 
remember after your head came in contact with the street 
car, what if an^rthing you remember? A I don’t remem¬ 
ber anything after my head crashed agin’ the car, till I 
was being picked off of the ground and put on a stretcher. 

Q Do you know where you were taken? A To Cas¬ 
ualty Hospital, but I didn’t know then where I was being 
taken, no. 

Q Would you please tell us whether or not, if you 
know, you were conscious or unconscious immediately 
after the accident? A I don’t know how long it was 
from the time I was hit till I realized they was picking 
me up. I have no idea what time it was, but for a few 
seconds I was conscious. I wanted to go home. I re¬ 
member asking that. 

Q Let me ask you this: At the time you were struck, 
will you please tell us what you had in your hands? A I 
had a purse and my pass. That’s all I had. 

33 • . • • 

Q Were you wearing glasses at the time? A Yes. 

Q Would you please tell us whether or not they were 
broken? A They weren’t broken, no. 

35 . • . . 
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Q Mrs. Webster, would yon please tell ns 
whether or not yon were injnred snbseqnent to this 
accident! A No, I wasn’t. 

Q Did yon have an accident after this accident? A 
Yes. 

Q Where was that? A In one of the theaters on F 
Street. 

Q Capital Theater? A Yes. 

Q What did you injure on that occasion? A I broke 
a leg. ' ‘ 

Cross Examination > 

71 . • • • 

Q Mrs. Webster, this platform upon which the ^acci¬ 
dent occurred, was a concrete loading platform, was it 
not? A Yes. 

Q And it was the same type of platform, concrete 
loading platform, which is throughout the District of 
Columbia? A* So far as I know. 

Q In design, construction, and appearance, it just 
looked the same, did it not? A I believe so. ^ ' 

• • • • 

72 Q And that was a long platform, was it,not? 

A Yes. 

Q It would accommodate up to three street cars? A 
Two, I should say, and the front door of the third, prob¬ 
ably. 

Q Two and a portion of the third street car? A Yes. 

Q Prior to the installation of that concrete loading 
platform, there was a smaller wooden platform there, was 
there not? A I think so. 

Q And then, when the concrete platform was in¬ 
stalled, it was a longer and a larger platform than the 
wooden one which it replaced? A It was longer. I 
wouldn’t say it was larger in width, but longer. 

Q That platform was nearly five feet wide, was it 
not? A I never measured it. 

Q Approximately, would you say that would be about 
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correct! A I think about four people could stand back 
of each other on it. I wouldn’t know what that would 
mean. 

Q And you had been in the habit of using that plat¬ 
form every day, ever since the concrete platform 

73 was installed, is that correct! A That was since 
I worked at the GPO, I used whatever was there. 

Q But before the installation of the concrete platform, 
you used the wooden platform? A Yes, sir. 

Q And you would use it every evening to take the 
street car to go to your home? A Yes, sir. 

Q The street cars ran along that line very frequently 
at that rush hour of the evening, did they not! A Sup¬ 
posed to. 

Q Well, from your experience, you saw them coming 
along, one right after another, to pick up the people who 
came out of that Government Printing Office! A Yes. 

Q And on many occasions during that time that you 
so used it, there would be two street cars in the loading 
platform and even the third one right behind it! A 
Very often. 

Q When you came out of the building, you came out 
nearer the entrance to G Street! A No. Yes, nearer G. 
I got the street confused. 

Q Not the entrance near H Street, where this plat¬ 
form is located! A No, nearer G. 

74 Q And of course, you had the choice of either 
walking one block south or one block north to a 

loading platform, to get the same car, isn’t that right! 
A I had the choice if I wanted to take the hazard of 
traffic, of going toward the Post Office, yes. 

Q Well, you had to take the hazard of traffic at North 
Capitol and H. A Yes, but there were lights there. 

Q And weren’t there lights down at North Capitol and 
Massachusetts Avenue? A I don’t remember any lights 
there. 

• • • • 
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Q When you would leave yonr office, did yon ever go 
down to Massachusetts Avenue, rather than H Streett 
A I don’t know whether Massachusetts—^I’m not sure 
where Massachusetts is. 

Q I see. Now,— A But may I say this: To cross 
to the loading platform near the Post Office, I had 

75 to cross G and North CapitoL There are no 
lights. 

Q You would walk to H Street and then go across 
H Street in an easterly direction, and then step upon the 
loading platform, is that correct? A Yes. 

Q And then walk down about half the length of the 
loading platform from its northern extremity and wait 
somewhere in that position— A I did. 

Q —^for the street car? A Yes, sir. 

Q And you were in the habit of doing that every day 
during the years that you used the platform, is that cor¬ 
rect? A I did, because my experience was, I seldom 
could ever get on the first car. 

Q Yes, ma’am. Now, the number of people who were ^ 
on the platform every day was just about the same, wasn’t 
it? A I should imagine, yes. 

Q There was little or no variation, as far as you 
could see it over the years? A I never recognized it 
It was always a crowd. 

76 • • • • 

Q Did the crowd generally, who would be on the load¬ 
ing platform waiting to board the street cars as they came 
into the platform, would they act usually in about the 
same manner? A They were usually a rough, Moving, 
pushing crowd to get on the cars. 

Q Were they that way on the day of this accident? 

A They were. 

Q Was the crowd rude and rough and shoving on the 
day of this accident? A They were. 

Q Do you recall, on Saturday last, your deposition 
being taken under oath? A Yes. 
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Q Do you recall, reading from page 13, this question 
being asked you by Mr. Roberson of my firm, and you 
answering this way: 

“Question: A good many of them are rough, are they?” 
And your answer: 

“Well, they are not rough.” 

THE COURT: You will have to go further back, I 
believe. 

77 MR. HORNING: I will have to go back one 
question further to pick up the thought. Page 13, 

Mr. Roberson asked you this question: 

“Were the people who frequented that platform the 
ordinary Government workers, or were they unusually 
ruly or unruly; could you tell us that?” 

And your answer : 

“You know what a definite punk is, whether it is a 
mechanic or a plumber or what he is. That was the 
usual type that a great many of them were.” 

And then this question was asked: 

“A good many of them are rough, are they? 

“Answ’er: Well, they are not rough. But you know, 
an older person just has to keep out of the way when 
they begin, that’s all.” 

Did you testify that way? A I said that an older per¬ 
son has to, yes. 

Q No, I am directing your attention particularly to 
the characterization that Mr. Roberson asked you about 
when he said, 

“A good many of thorn are rough, are they?” 
and your answ’er, 

“Well, they are not rough.” 

Did vou testifv that wav? A Well, evidentlv I 

78 didn’t understand his phraseology, because I mean 
that they are rough to the extent that they do 

shove you whenever you get in their way. 

Q Well, you— A You want to understand this, Mr. 
Attomev, if T mav sav this: I came in here from twentv 

• 7 • • w 
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hours without sleep or food, half the time. If 1 didn’t 
understand his phraseology, I would like the privilege of 
making it straight now. 

Q Is it your testimony now that you did not under¬ 
stand that question? A I don’t—^what I meant was, 
they were rough. If that thing says that I didn’t mean 
that, it is wrong. 

Q Then, wasn’t this question, at the top of page 14, 
then next asked you: 

“Did they push forward?” 

And your answer: 

“Not rude, not rough, but they just wanted to get 
home. ” 

Did you answer that way? A Possibly I did, because 
that’s all, the object to get home. 

Q No, wasn’t that the truth, that this crowd was not 
rude and was not rough, but simply the goodnatured 
movement of people toward the front door of the street 
car? A No, it was not the goodnatured movement; it 
was a shoving. If that constitutes rudeness, they 
79 were rude; if it doesn’t, they weren’t. 

Q Is it your testimony now that you were in 
error when you said that they were not rude and not 
rough? A I have just stated what I thought. 

• • • • 

Q There was no difference, if I understand your tes¬ 
timony correctly—and please correct me if I am in error. 
There was no diffemece in the way the people acted gen¬ 
erally on the platform on this day when the accident 
occurred than on any day during the time that you used 
the platform? A Mister, boarding the car at that sta¬ 
tion at that time of day, any day in the year, with that 
group of people is a hazard. 

Q I mean, there wasn’t anything different in the 
manner in which the people acted on this day than they 
acted every other day during the four years?— A They 
are always shoving and pushing. 
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Q I see. And this same condition existed during all 
of the time that you used the platform, is that correct? 
A Yes. 

Q To your knowledge, on this day was anyone 

80 other than you injured? A After I was shoved 
into the street car, I have no knowledge of any¬ 
thing. 

Q To your knowledge, you don^t know of anyone else 
who was injured— A No, on that day,— 

Q —on that day? A —no. 

Q You w’ent to a point on the platform about halfway 
down its length and stood back about halfway of its 
width, is that correct? A Yes. 

Q And there were people between you and the west¬ 
ern edge of the platform? A I am trying to think 
which is the western edge. 

Q That is the edge nearer the street car track. A I 
was surrounded by people. 

Q So that there were people between you and— A 
There must have been people all around me. 

Q —the street car as it approached? A Yes. 

Q Were you standing still as the street car approached, 
or did you voluntarily move to get to the point where 
you thought the front door of the street car would stop? 
A I alw^ays started moving toward the door. 

81 Q And on this occasion, instead of standing 
still, you moved forward with the other people, 

toward the point where you thought the door of the 
street car would come to rest, is that correct? A When 
I started, I was shoved forward. 

Q Did you make any effort to stop? A I couldn’t 
Q Did you make any effort to stop? A You couldn’t 
stop. There was no use to make an effort 
THE COURT: Answer the question: Did you make 
an effort to stop? 

THE WITNESS: No, because I couldn’t. 
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BY ME. HORNING: 

Q Did you ask the people nearby to stop pushing? 
A No. 

Q Did you cry out any warning? A No. 

Q How many steps had you taken of your own voli¬ 
tion before anything occurred to you? A I^m sorry, I 
wasn^t counting my steps. 

Q Well, approximately, Mrs. Webster? A I wouldn’t 
know. I wouldn’t know. 

Q You can give us no estimate of how far you walked 
along with these other people on the platform be- 

82 fore anything occurred to you? A I should judge 
that probably five or ten steps; I wouldn’t know. 

Q Isn’t it a fact, Mrs. Webster, that you walked past 
a crowd of people in a northerly direction up the platform 
and passed persons who were standing still on the plat¬ 
form? A Will you repeat that again? 

Q Isn’t it a fact that you, when you saw the street 
car approaching, walked rapidly up the platform and 
passed other people on the platform who stood still? 
A . No, I definitely did not walk north on that platform 
at any time. 

Q Did you see the street car before it approached 
the platform? A I saw the street car when it left the 
loading zone at the Post OflSce. 

Q And where were you standing on the platform when 
the street car was down there? A I was standing right 
where I indicated. 

Q Where was the street car when you started to move 
up the platform? A It was almost to a stop a few feet 
away from me, to the south of me. 

Q Had the front of the street car passed you? 

83 A No, not when I started toward the door. 

Q The front of the street car, then, was almost 
to you, is that correct? A I should say a short dis¬ 
tance away. , . 

• • • • 
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Q What I meant to say was, the street car was ap¬ 
proaching in this manner (indicating)— A That is 
right. 

Q —toward the platform? A Yes. 

Q And its front had almost reached the front 

84 where yon were standing? A Close. 

Q Close to it; within several feet? A I should 

think so. 

Q Were you at that time stationary? A I was mov¬ 
ing with the crowd. 

Q You were walking in a northerly direction? A 
No, in a southerly direction. 

Q Oh, you were walking, then, toward the street car? 
A Toward the street car. There would be no object in 
walking north. 

Q Wasn’t the street car proceeding to go into what 
is the number one position: that is, with its front as 
near to H Street as possible? A (Shaking head) The 
second street car never, as a rule, pulled up to the front 
position, because the other one seldom ever cleared the 
front position. 

85 . • • • 

Q As you walked toward the front of this street car, 
what is your last recollection? A My last recollec¬ 
tion was being carried or shoved with the crowd toward 
the door. My last recollection was,—I mean, that was 
my recollection. My last one was when my head banged 
agin’ the street car, and that’s the last thing I remember. 

Q With what part of the street car did your head 
come in contact? A The side. 

Q Whereabouts? A Past the door. 

86 Q Past the front door? A Yes, sir. 

Q How far past the front door? A I wouldn’t 
know. I iust simply hit the street car. 

Q Is it now your testimony that this crowd had car¬ 
ried you past the front door? A It often did. Mister, 
often did. 
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Q But I mean on this particular occasion? A Yes, 
it did on that particular occasion, too. 

Q You went past the front door? A Yes. 

Q Instead of stopping so that you could enter the 
front door? A That is right. 

Q You are quite positive of that, aren’t you? A 
Yes. There is an error in the paper you have there; I 
couldn’t tell you where it is It stated that I, that the 
car was approaching the end of the platform when I 
started some direction; I don’t know. It’s wrong. 

Q Didn’t you testify that way Saturday? A I 
wouldn’t say that I did, for the simple reason, the old 
gentleman didn’t always understand me, and I didn’t 
always understand the phraseology of your attorney. 
There’s such a thing as confusion, not any intent at 
error. 

Q What you are testifying to now and what is con¬ 
tained in the deposition are not reconcilable, are 
87 they? A I can’t help it. I am under oath here, 
am I not? 

Q Weren’t you under oath on Saturday last? A Yes, 
but I told you why: in my confusion I may have mis¬ 
understood, or maybe he never heard me. 

Q Weren’t you endeavoring, just as you are now, to 
tell the truth? A The truth, the whole truth, and noth¬ 
ing but the truth. 

Q As you recollected it? A Yes, I am. 

Q Do you recall that on Saturday last, in this pre¬ 
trial deposition, you didn’t know how the accident hap¬ 
pened? A Oh, no, I didn’t say that. 

Q I see. A That’s one of the errors that’s in that 
thing. 

Q May I* read this to you from page 14? A I wish 
you would read it. 

Q And see if you didn’t testify this way. Mr. Rober¬ 
son asked you this question: 
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the occasion when you were injured, were you 
brushed against something; is that how you received 
your injury?” 

And your answer: 

“Well, I can^t tell you. As I was standing in .the 
middle of the loading zone, trying to catch the 

88 second car, I always stood near the center narrow 
way as near as I could, to keep from being shoved 

in either direction; and the next thing I knew, I was 
being picked up from the street and put on a stretcher. 
I don’t know what or how it happened, how it happened 
or anything about it.” 

Did you answer that way? A I don’t recall answer¬ 
ing that way. I do recall being shoved, if that’s— 

• • • • 

Q Didn’t you testify that you didn’t know what or 
how it happened, how it happened or anything about it? 
A May I say in my own words what I want to? 

Q No, I am just asking you, please,— A May I 
answer to that— 

Q Won’t you answer me, please, as to whether you 
testified this way under oath only on Saturday last? 
A I told you the confusion, and my tiredness, I 

89 probably didn’t understand, because I do know 
that I was shoved into the street car. I knew it 

Saturday, and if I gave your attorney or your tran¬ 
scriber that impression, it is an error. 

• • • • 

Q That is what the deposition shows; the deposition 
shows that. Had you advised your attorney that you 
couldn’t have your deposition taken? A No, I en¬ 
deavored to get here the best I could. That was one of 
the troubles of my confusion. 

Q Let me ask you this: Wasn’t this next question 
asked you, and didn’t you answer this way: 
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“Your recollection leaves off as you were standing in 
the center of the platform, north, south, east, and west- 
wise?” 

90 Tour answer: 

“That is right.” 

Did you testify that way? A (Shaking head) My 
recollection didn’t leave off, so why should I state that 

Q Was that question asked you, plainly and definitely, 
that your recollection leaves off as you were standing 
in the center of the platform, and your answer, ‘‘That 
is right”? A But, why should I answer that way? 

Q And you deny you answered that way, is that cor¬ 
rect? A All I can say is, I didn’t understand the 
question to mean that. 

Q I ask you, do you deny that you answered that 
way? A It is not the correct answer. 

Q Do you deny that you answered it that way? A 
I deny nothing. I say that I do remember it. If that 
is a denial, yes. May I say something? 

• • • • 

Q Do you recall that you testified in this pretrial 
deposition that the last you saw of the street car was 
when it was approaching the platform, and before 

91 it got to the platform? A That is what I tried 
to tell you a while ago, was definitely wrong. I 

didn’t make such a statement as that. If it was tran¬ 
scribed as that, it is an error. 

Q Do you recall Mr. Roberson, on page 15 of this 
pretrial deposition, asking you this question and your 
answering this way—and I will have to read back in 
order to pick up the thought: 

“Question:”—at the bottom of page 14—“Had you 
seen the street car which you were attempting to catch?” 

And your answer: 

“Well, we always watched them when they turned the 
comer at the Post Office, and lots of Government people 
went up there to catch the car to beat us to it. If they 
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were full, they wouldn’t stop for us; but this particular 
day, the car did stop.” 

Now, this question: 

“There w^as one stopped ahead of the one you in¬ 
tended to catch, is that right? 

“Answer: Yes.” 

Now, this is the part I want to direct your attention to: 

“Do you recall having seen the other one approach¬ 
ing? 

“Answer: Oh, yes. 

“Question: Do you recall whether the front of it 
passed you?” 

92 Your answer: 

“I don’t recall a blessed thing. All I know is, 
the car was coming. It was practically at the end of 
the loading zone, coming toward me. I don’t know what 
happened.” 

Did you testify that way? A I did not intend any 
testimony to say, make such an assertion as that, be¬ 
cause— 

Q No, I— A —^why should I— 

Q My question simply is, Mrs. Webster, did you 
testify that way— A If I did, I— 

Q —at the deposition. A If I did, it was under a 
misunderstanding of "what answer was trying to be 
sought 

Q Well, that question which was propounded, “Do 
3rou recall whether the front of it had passed you?”— 
you understood that, didn^t you? A Yes, but you 
come right back with another one that the car was at 
the fore end of the loading zone. 

Q No, I am just reading what purports, in this 
oflBicial copy of the deposition, to be your answer; and 
in answer to that, “I don’t recall a blessed thing,” 

93 did you use that language? A I used it when I 
meant, after my head was hit, I never remem- 
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bered a thing until I was being picked up off of the 
ground. That is what I meant that for. 

Q I read to you the prior questions,— A I know 
you did. 

Q —^where he was asking you about the car which 
was up nearer H Street, stopping, and then asked you 
the simple question, 

“Did you see the car approaching which you intended 
to board!” 

And your answer: 

don’t recall a blessed thing. All I know is, the car 
was coming.” 

A What I understood your attorney to ask was, 
did I see the car approaching! I said yes; and I don’t 
recall him asking any further of the sentence you have 
read. Remember, I haven’t seen that deposition. I don’t 
know anything about it, only that one paragraph where 
it said I saw the car at the end of the loading zone. 

Q Your recollection is just as fresh today as it was 
last Saturday, when this was taken, isn’t it! A No, it 
is fresher today. Mister, because I am rested and I am 
not quite as scared to death as I was. I never had 
any dealing in court, and I’m a—^was afraid. 

Q You tried, when the street car was ap- 
94 preaching, to edge into the crowd to get near its 
door, so as to get on, didn’t you! A I was sur- 
• rounded by people. 

Q No, my question is, didn’t you try— A No. 

Q —^yourself to edge— A I did not. 

Q —into this crowd, in order to get on the street 
car! A I did not. I was in the crowd. 

• • • • 

Q Do you recall Mr. Roberson asking you this ques¬ 
tion, on page 15 of the deposition, and you answering 
this way: 

“W'as there any movement forward on your part!” 

And your answer: 
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“I was moving forward, because I was stopped near 
the front, where the guard or cowcatcher, I guess you 
would call it, would be.” 

Now, this is the language: 

“Then we thought we had a chance to edge into it. 
The door vras very close there. 

95 Did you testify that way? A Mister, I never 
used such language that day,— 

Q Thank you. A —as saying, “We thought we 
had.” 

Q Wasn’t this question about the approach of the 
street car again asked you, on page 16 of the pretrial 
deposition: 

Mr. Roberson’s question: 

“It”—meaning the street car—“was approaching the 
platform from the south, is that right?” 

And your answer: 

“I don’t remember it at all after that.” 

Did you testify that way? 

MR. BULMAN: I think you ought to read the whole 
answer, Mr. Homing. 

MR. HORNING: I will. 

BY HORNING: 

Q (Continuing) “It was coming”—this is the rest 
of the ansvrer, just in order that you may have it all in 
your mind. 

“Question: It w’as approaching the platform from* 
the south, is that right? 

“Ansvrer: I don’t remember it at all after that It 
w*as coming, as I say, at a point on the road down, 
and I don’t remember a blessed thing until some- 

96 time afterwards.” 

Was that your testimony on Saturday last? A 
I can’t ans'wer you without asking a question. May T 
do it? 

Q No, please, won’t you answer first and then ex¬ 
plain? A No, I will not. 
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Q You refuse to answer? A Because it is that— 
that’s not right, what you have stated there. It’s not 
what I said. 

Q I am reading it exactly as it appears in this 
transcript. A I know it. 

• • • • 

97 Q Irrespective of this language, did you testify 
that the last recollection that you had of any o-f 

the facts concerning the accident was as the street car 
approached you from the south? A I did not make 
such a statement. That statement applied to when I 
was knocked out, or my head hit the street car, and I 
didn’t know anything from then on; and that is what I 
meant when I said I knew nothing after that. 

• • • • 

Q You have told us today that you have a definite 
recollection of your head striking the side of the street 
car,— A I have. 

Q —is that correct? A Yes. 

98 Q And somewhere back of the front entrance 
doors of the street car? A Yes, sir. 

Q Do you recall Mr. Roberson asking you this ques¬ 
tion, on page 17 of your pretrial deposition: 

“Of your own personal knowledge, you don’t know 
whether you came into contact with the front part of the 
street car, the back part, or what part, is that right?” 

Your answer: 

“No, I don’t. All I know is that blood was on the 
rails between the front and the rear of the car that 
had come out of this ear.” 

Did you answer it that way? A I don’t remember 
your man asking it in those words, but I told him I hit 
the street car back of the front door. The transcribing 
there is not my words. 

• • • • 


100 
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Q Were you conscious of anybody shoving or jostling 
against you? A Yes. 

Q Would you describe the force of such people^s 
movement on the platform? A Yes, I will describe it 
People are in a hurry; they push and they shove. They 
elbow you out of the way. 

101 • . . . 

Q Do you recall this question being asked you, from 
page 19 of your pretrial deposition, and you answering 
this way: 

“Question: You were not aware, so far as you can 
tell us now, of getting hit or anything like that, 
102 were you?” 

And your answer: 

“No. I never anticipated anything like that. I 
thought I was going to be safe, standing in the zone 
where I was. I always tried to get in the safest loca¬ 
tion, because I had seen so many things like that hap¬ 
pen here in Washington.’’ 

Did you answer that way: you were not conscious of 
being hit at all? A I was conscious of being hit The 
rest of that stands right. I was in the zone, and I 
stood there, because I wanted to be safe. 

105 .... 

Q Mrs. Webster, I read from page 18 of the pretrial 
deposition and just ask you, was this question asked you 
and did you reply to it this way: 

“Question: Were you conscious of anybody shoving 
or jostling against you?” 

And your answer: 

“There was always, you know what a crowd is on a 
loading zone. There’s always that, getting in and get¬ 
ting out, you know.” 

Did you answer that way? A Possibly I did. My 
experience on a loading zone was— 
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THE COURT: Did you answer that way to his 
question! 

A Yes, I must have. 

Recross Examination 

107 . . • • 

Q Did you ask Mr. Bulman’s associate to postpone 
the deposition? A I didn’t know that I could, no. 

Q Did you tell him that you were not in any condi¬ 
tion, physically or mentally, to have your deposition 
taken! Did you protest in any way! A I didn’t know 
that I could. No, I didn’t, because I didn’t know that 
I could. 

Q The question is. Did you ask for any continuance! 
A No. 

• • • • 

108 Charles B. Scherrer 

• • • • 

Direct Examination 

Q • • • What is your name? A Charles B. Scher¬ 
rer. 

Ill . . * . 

Q Were you familiar with the conditions that ex¬ 
isted on the loading platform at the rush hours on North 
Capitol and H Street as of the month of August 1949! 
A Well, it was— 

Q First, were you familiar with the conditions! A 
Yes. 

113 • . . • 

Q Now tell us what you observed there in the month 
of August, as to its condition. A Well,— 

114 Q —the people. A From what I could see, 
the platforms were very crowded, and they were, 

it was hard for me to get on, because I was crippled. 
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and I couldn’t push through the crowds that were there, 
to get on. 

• • • • 

Q Yes, and what did you observe about the people 
on the platform and how they got on the street car? A 
They were kind of rough. 

Q When you say rough, would you please describe 
what led you to that conclusion? That is a conclusion, 
rough. What did you observe about the people there 
when they got on the street car? Tell us that. A 
When they got on? Well, when they were getting on, 
you mean? 

Q‘ Yes. A Well, they were pushing. 

115 . • • . 

Q Tell us what made you come to the conclusion 

that the people were rough on the platform in August 
of 1949; tell us exactly what you saw. A If you see a 
lot of rough people, can’t you tell that, whether they 
are rough or not? 

Q That IS what I want you to tell these ladies and 
gentlemen of the jury, why you came to the conclusion 
they were rough. What were they doing? A Pushing. 

Q And what else? A Well—(demonstrating)—^you 
know how you push to get through a crowd. 

Q You mean elbowing like that? A Yes, to get to 
the door. 

Q And you observed that, did vou, Mr. Scherrer? A 
I did. 

Q In the month of August 1949? A Yes. 

Q Inviting your attention to August 3, 1949, 

116 were you on a street car that was at the loading 
platform at North Capitol and H Street on that 

day? A Well, if that’s the day that the lady— I don’t 
remember the date, or the day, but I remember the 
woman being pushed into the car. 
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Q Where were you seated on that day? A I was 
seated, I^m not sure whether it was the fourth or fifth 
seat, the third, fourth, or the fifth seat, just before 
you get to the door, the center door, what they call the 
center door of the car, on the same side she was on. 

Q In other words, you were on the right-hand side 
of the street car? A I was. 

Q And you were in front of the center door, the seat? 
A I was in front of the— Yes, the center door. 

Q Tell us what you obseived while you were seated 
there? A 1 saw this woman being pushed against, I 
thought pushed; I’m not positive, but I thought she 
was pushed against that door. 

Q And where in the car did she strike? A She 
struck just in front of the door, where you get off. 

Q Is that the middle door? A Yes, the middle door 
of the car. 

117 Q What if anything did you hear concerning 
the striking, Mr. Scherrer? A I heard kind of 
a thud, you Imow. 

Q A thud? A Yes. 

Q Did you get out of the street car? A I didn’t 
have to hear her. I seen her. I was looking out the 
window. 

Q And did you get out of the street car afterwards? 
A No, sir. 

Q Did you observe this lady after this thud? A I 
saw some blood on her face. 

Q Where was she when you observed her? A She 
was on the loading platform. 

Q She was on the loading platform? A Yes. 

Q And in what position was she lying when you ob¬ 
served her? A Kind of like that (demonstrating). 

Q Sir? A Or that (demonstrating), or lying like 
that. I don’t know what you would call that. 

Q Would you please tell us, Mr. Scherrer, whether 
or not, at the time this lady came in contact with the 
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street car, the street car was moving or standing 
218 still? A Yes, it vras moving, not too fast, but 
moving. 

Q Did it come to a standstill, or did it continue to 
move after the thud took place? A I tell you, I hol¬ 
lered to the motorman to stop the car, that someone had 
been hurt. 

Q And did he stop? A Yes. 

Q After the street car came to a stop, would you 
please tell us, if you can, with respect to the middle 
door, where this lady "was lying? A She was lying, I 
don’t know; it seems the back of the car when it— 

Q Keep your voice up. These people would like to 
hear. A I think she wasn’t lying right with— The car 
had moved up a little, you know, and she was lying a 
little back of the door. 

Cross ExamiTtaiion 

119 • • • • 

Q Mr. Scherrer, as the street car on which you were 
a passenger approached the platform, you saw some 
people on the platform, did you not? A I did, yes. 

Q And they were not boisterous, were they? A 
Well, you know how people are when they are trying 
to get to where the front of the car is; they are pushing. 

Q Just a goodnatured movement toward the front of 
the car? A Well, I really don’t know. I know I 

120 have been on that platform and been pushed. 

Q I am now talking about on this day, when 
vou saw them, what— A I’ll tell vou. There waa 
about two thirds of the platform filled. 

Q (At blackboard, indicating) The upper or the 
northern two thirds of the platform was crowded, is that 
correct? A Yes. 

Q And say, from the area about where my pencil is, 
back to the southern end of the platform, there wasn’t 
anybody there, was there? A Well, there were some 
few, but not many. 
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Q Well,— A Stragglers. 

Q Stragglers only? A Yes. 

Q In other words, on this occasion, about the northern 
two thirds of the platform was— A Filled. 

Q' —filled with people; and there wasn’t anything un¬ 
usual about that crowd that called it to your attention, 
was there? A No, I don’t think so. 

Q It was just the same sort of a crowd that 

121 would be on any platform, waiting to get upon 
a street car? A Just like always there at North 

Capitol and H Street. 

• • • • 

Q As the street car approached this platform, did 
you observe the lady who was subsequently hurt? A 
When it came up to the platform? 

Q Yes. A No, I didn’t. 

Q Did you see her before the accident occurred? A 
Did I ever see her before? 

Q No, I mean there on the platform. A No, I didn’t. 

122 . . • • 

Q Mr. Scherrer, had you seen crowds, the usual 
people, in Washington during the rush hour on other 
platforms in the city? A I have, yes. 

Q And this was just like that, wasn’t it? A Similar. 

• • • • 

Q There wasn’t any dijfference in these people than 
in other areas of the city during the rush hour, when 
they walk toward the front door to get on the street 
car? A Well, some of these people were running. 

Q Did you see two ladies running? A No, I didn’t 
see them running. I saw them when they came up on 
the platform. 

Q Was one of the ladies that you saw this lady who 
was subsequently injured? A Yes. 
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Q And you saw her when she got on the platform? A 
I did. 

123 Q Will you tell us what you saw her do when 
she got on the platform? A Well, she started 

towards the front of the car, started towards the front 
of the car. She got on, well, she got up on the platform. 
I noticed her get up on the platform and then start to¬ 
wards the front of the car; and I am not positive, but 
she could have slipped, or she could have been pushed. 

Q Yes, you don’t know of your own knowledge? A I 
am not positive. 

Q Because you didn’t see what caused her to collide 
with the street car? A No. 

Q But you did, prior to her colliding with the side of 
the street car, you saw her walking up that platform, did 
vou not? A Yes. 

Q And walking rather rapidly? A Yes. 

Q And walking through people vrho were standing 
still? A Well, I couldn’t say that. I couldn’t say that, 
exactly. 

Q Don’t you recall telling me that yesterday morning, 
when I talked with you? A Well, she might have. 

124 You Imow how people go on the platform to get 
to the front door. 

Q Didn’t you see her edging her way and walking past 
other people who were standing? A Yes. 

Q And you saw another lady doing the same thing 
right behind her, didn’t you? A I think so. 

Q And at that time, there were only about three or 
four feet separated these two ladies? A That is right. 

Q And they were both moving quite rapidly up this 
platform, weren’t they? A That is right. 

Q And passing people who were on it. And at that 
time, the street car was coming into the platform, was it 
not? A That is right. 

Q And the street car was ringing its bell? A That 
is right. 
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Q And the street car was going very slowly, wasn’t 
it? A Well, it wasn’t going fast,— 

Q Well, was it— A —^because it had stopped just 
before it got to the building, the building that I worked 
in; it had stopped there, and a lot of people were 

125 running across the track in front of it, and it had 
slowed down, very nearly stopped. 

Q After you boarded the street car at Massachusetts 
Avenue and North Capitol, and the street car proceeded 
up North Capitol, it then had to come to a stop at what 
is known as Jacksons Alley, is that right? A Just be¬ 
fore it got to Jacksons Alley, a truck or something came 
out of there. 

Q Jacksons Alley is just a little bit to the south of 
the south end of this platform, isn’t it (indicating at 
blackboard)? A That is right. 

Q And then the car came to a complete stop at that 
point? A Yes. 

Q Then it started off, did it not, very slowly? A Yes. 

Q And as it came along the platform, it was ringing 
its bell ? A Yes. 

Q And the front of the street car had passed Mrs. 
Webster, had it not, when she was edging her way and 
walking rapidly in a northerly direction through the crowd 
on the platform? A Well, I wouldn’t say she was walk¬ 
ing too rapidly or too fast, but she was walking 

126 like most people walk to get to the front of the 
car. 

Q Don’t you recall telling me yesterday she was walk¬ 
ing rapidly up the platform? A I don’t know as I made 
that statement. Maybe I did, but I— 

Q Well, is that your recollection? A Yes. You know 
how people walk to get up to the front of the car. 

Q The front of the street car had passed her— A 
That is right. 

Q —when she was walking in a northerly direction up 
this platform,— A That is right. 
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Q —in order to get on? A That is right. 

Q And you were seated, were you not, back of the rear 
doors of the street car? A No, I was sitting in front 
of the door. 

Q Oh, in front of the door? A Yes. 

Q About three seats— A I think it was the third, 
fourth, or fifth window. I can’t be sure exactly which 

■ V 

one of them, but it’s either the fourth or fifth window 
before you get to the door. You know, there’s, I think, 
five windows, four or five windows on that side 

127 of the door, and I was sitting on the right-hand 
side of the car, just before you get to the door. 

Q And was the street car on -which you were at that 
time, was that crowded? A Well, there was a good 
many people there. 

Q Then, -with -what part of the street car did she come 
in contact, as you saw it? A Well, I wouldn’t say quite 
the middle of the car. I wouldn’t say quite the middle. 
There’s a door about the middle of the car. 

Q Yes, sir. A It’s just before you get to the door. 

Q And by ‘‘the door,” you mean the center door on 
the side of the street car? A Yes, where people are 
supposed to get off. 

Q About halfway back from the front? A Yes. 

Q And that is the portion of the street car with which 
she came in contact? A Yes. 

Q What portion of her came in contact with that 
portion of the street car? A I think it looked as though 
she came forward. 

Q And when you saw that, is it then that you imme¬ 
diately hollered to the operator? A Yes. 

128 Q And at that time,— A No, I beg your 
pardon. I never hollered to the street car until 

she hit the platform. When I saw her hit the platform, 
then I hollered. 

Q That was almost instantaneous, wasn’t it? A Yes. 
Q So that -within a matter of seconds— A I hollered. 

% 
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Q —after she had collided with the center of the 
street car, you hollered to the motorman? A Yes, sev¬ 
eral hollers. 

Q And you hollered to him because you knew that 
he couldn’t see what had happened! A That is right. 

Q And at that time, the street car was proceeding 
very slowly, was it not? A Well, it wasn’t going very 
fast 

Q Well, it stopped within a few feet, did it not! A 
Well, it stopped, yes. It stopped. It wasn’t too far be¬ 
fore it stopped. 

Q Because when the street car had stopped, its rear 
end had not passed her where she was on the platform, 
had it! A I don’t think so. I’m not sure about it. 

Q She was lying on the platform— A Yes. 

129 Q —^between the center door and the rear end? 

A I think so, right along about there, because I 
had to get up out of my seat like this (demonstrating) to 
look back, like—Did you get that? I had to get up and 
look back like that, to see her by the door. 

• • • * 

Edwin J. Murray 

• • • • 


Direct Examination 


Q Would you please tell us whether or not you were 
on this comer on August 3, 1949! A I was. 

Q Would you please describe to us—that is, at or 
about the rush hour? A I was. 

Q What time would you say you got out on the cor¬ 
ner on August 3, 1949? A I’d say I got out there be¬ 
tween, I’d say it was around four-thirty-five. 

Q And what was the condition of the loading platform 
when you got out there at four-thirty-five? A I would 
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say that the platform at that time was about half-filled to 
capacity. 

Q Then, would you please tell us what happened with 
respect to the capacity immediately thereafter, if you 
know? A Well, the street car pulled up and the people 
started to crowd to get onto it; and about that time, I 
observed that someone had been hurt. 

144 Q Would you please tell us whether you ob¬ 
served the person that was hurt before the acci¬ 
dent or after the accident? A I didnT observe them 
before. 

Q What attracted your attention to it, Mr. Murray? 
A I happened to be looking in that direction and saw 
a woman lying prone on the platform. 

Q Did you go over to see the lady? A I did, because 
no one else tried to assist her. 

Q Do you know, with respect to— Do you know 
where she was lying on the platform? A Approximately. 

Q Where was that, Mr. Murray? A Up towards the 
end of the platform, nearest to H Street. Naturally, 
everybody crowds to get on the only car that is coming 
in. 

Q When you say near H Street, was that toward the 
north end of the platform, this being the north end (indi¬ 
cating at blackboard)? A Yes. 

Q How far below the north end would you say this 
lady was lying? A From my observations, if I can re¬ 
member correctly now, approximately—am hazarding a 
guess, now—I’d say around perhaps twenty-five feet. 

145 . . • . 

Q Did you notice a street car in the vicinity of where 
the lady was lying? A Yes. 

Q And with respect to the center door of that street 
car, would you please tell us where her body was lying 
with respect to that? A I would say slightly towards 
the rear, bevond the middle exit door. 


41A 


Q Did you or did you not actually see the contact be¬ 
tween the lady and the street carl A I did not. 

• • • • 

Cross Examvnation 

146 .... 

Q As the accident occurred, the platform was only 
about half-filled? A Yes. 

.... 

Q The southern end, down toward G Street, had 

147 practically no one on it; that is correct, isn’t it? A 
Yes. 

Q And the first that your attention was attracted to 
this, the occurrence of the accident, was the gathering of 
the crowd? A Yes. 

.... 

Q Did the accident occur near the northern end of the 
platform: that is, near the H Street end? A Approxi¬ 
mately about 25 to 25 feet down towards the center. 

148 Q That is a very long platform, isn’t it? A 
Yes. 

Q Say, about 120 feet long? A I would judge, guess¬ 
ing, yes. 

.... 

Q Did you see Mr. Webster at all prior to the occur¬ 
rence of the accident? A No. 

Q You saw her first after the occurrence of the acci¬ 
dent? A Immediately after the accident 
Q In other words, I was specifically directing your at¬ 
tention as to whether or not you observed her come out 
of the building and walk down the platform. 

(Witness shook his head.) 

Q How many street cars did you see at that place on 
that day? A At that particular time, one. 
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Q Was the car stopped when you first saw it? A 
Yes. 

Q There wasn’t another street car stopped and 

149 then a second street car in this loading area? A 
Not that I observed. 

Q You didn’t see the conduct of any persons on the 
platform in the vicinity of where Mrs. Webster was in¬ 
jured, prior to this injury, did you? A To answer that 
briefly, yes. 

Q Down there by where she was? A That is right. 

Q You didn’t see her? A No. 

Q You have described as “jostling,” the conduct of 
people on the platform when the car comes to a stop, is 
that correct? A That is right 

Q By that you mean, do you not, walking toward the 
platform; that is, toward the point where the door opens, 
so that they can get in the front door? 

THE COURT: You mean on the platform? 

MR. HORNING: On the platform, toward the door. 

A Thev have a tendency to surge towards the door. 
by’MR. HORNING:' 

Q And walking close together. You never saw any 
boisterousness on there, did you? A No. 

Q And you never saw anything which might be 

150 denominated as an assault or breach of the peace, 
or anything like that? A No. 

Q It w’as, w-as it not, just the type of movement that 
occurs during rush hour on platforms throughout the city, 
where people walk— A That is right. 

Q —together to get on the front of the street car? 

(Witness nods his head.) 

• • • • 

X That is right. 

• • • • 
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Redirect Examination 

• • • • 

152 Q What conduct did you see of the crowd or 
the persons on the street car loading platform im¬ 
mediately before this accident? A A concerted surge 
towards the northern end of the platform to the open 
door of the car. 

Q When you say a concerted surge, would you please 
be more descriptive, or tell us exactly what you observed? 
A Well, to the best of my ability, I would say that as 
we observe it practically on any loading platform, for any 
public vehicle. 

Q What did you observe this particular moment just 
immediately before the accident, when they surged for¬ 
ward? A They all started to push towards the entrance 
to the street car. 

Q Would you please tell us approximately how many 
people were there at that time in this push or surge? I 
don’t mean by— A I would say, I would hazard, I 
would say, I would explain it this way: that the northern, 
the better half of the platform towards the north was 
filled the capacity. I would say there were a minimum 
number of one hundred people, or a little better, on that 
part of the platform. 

Q Did all those people surge towards the entrance of 
the street car; did you observe that? A Well,— 

153 Q Or most of them, or— A The good ma¬ 
jority of them. 

• • • • 

Ernest E. Boyd 

• • • • 

Direct Examination 


Q Would you please give us your full name? A 
Ernest E. Boyd. 
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156 • • . • 

Q By whom are you employed, Mr. Boyd? A 
Capital Transit Company. 

Q In what capacity are you employed? A Superin¬ 
tendent of transportation. 

157 .... 

Q Inviting your attention to the loading platforms, 
the concrete loading platforms in the District of Colum¬ 
bia, would you please tell us who constructs those loading 
platforms? A They are constructed by the highway 
department, District of Columbia. 

• • • • 

159 Q Mr. Boyd, I think I was asking you with re¬ 
spect to these concrete loading platforms, who 
paints the yellow line around the edge of the platform? 
A That doesn^t come under my department, Mr. Bulman. 
I think you should get that from the engineering depart¬ 
ment. They are better qualified. 

Q My question is, does the Capital Transit Company 
paint those lines? A To the best of my knowledge, they 
do, but— 

Q All right. Now, Mr. Boyd, would you please tell 
me who it is that paints the lines on the surface, those 
yellow lines, I think they are three inches wide, on the 
top of the platform, indicating how close to the edge 
you should come; w’ho paints those lines? I don’t mean 
what department, but does the Capital Transit Company 
paint those lines, or have them painted? A Best of my 
knowledge, the Capital Transit does both jobs, that is 
right. 

Q They do both jobs. There are certain directional 
signals at the edge of the platform, Mr. Boyd, I think 
you are familiar with. I think they are at the rear of 
the platform, directing the traffic either to the left or to 
the right of the platform itself—directing traffic either to 



45A 


the left or to the right. Who puts up those traffic signs t 
A The company employees. 

160 Q Your company, the Capital Transit Company? 
A Yes. 

Q And those directional signals, when those directional 
signs are damaged or need repair, who does that? A 
Our company. 

Q The Capital Transit Company? A Yes. 

Q If the loading platform falls into disrepair, such 
as holes being in it or any repair that has to be done on 
the platform itself, who makes the repairs? A I 
wouldn’t be qualified to answer that positively. 

Q The answer is, you don’t know? A That is right. 

• • • • 

Q Mr. Boyd, with respect to— Let me ask you this: 
Do you have certain guards to supervise and control pas¬ 
sengers on platforms in the District of Columbia? A No, 
sir. 

Q Do you have any inspector stationed on any plat¬ 
forms in the District of Columbia to sup>ervise the 

161 passengers? A No, sir. 

Q Have you, to your knowledge, seen any— Let 
me ask you this: If an inspector is— Do you have in- 
sp>ectors on platforms in the District of Columbia? A 
At certain times, that is right. 

Q Is that during the rush hours? A Usually. 

Q What is the purpose of those inspectors on the 
platforms at rush hours? A To assist the operators in 
getting the cars loaded and getting away. 

Q Getting the cars loaded? A And getting pulled 
up, that is right. 

Q In the process of loading those street cars, do they 
close the doors when, in their judgment, they think that 
the car is fully loaded? A They tell the operator, that 
is right, to close the doors. 
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Q Sir? Keep your voice up. A Tell the operator to 
close the doors and pull up, that is right 
Q And then he calls the next car up, isn’t that right? 
A That is right 

Q With respect to guards, don’t you have certain 
guards at terminals in the District of Columbia, 

162 supervising passengers? A No, sir. 

Q I invite your attention to the Bureau of En¬ 
graving terminal. Do you have any guards there? A 
We have some guards there, but they are the same as an 
inspector, assist the operator. 

Q First answer the question: Do you have guards 
there? A Yes. 

Q And don’t those guards supervise during rush hours 
the boarding of passengers on the street cars? A No, 
sir. 

Q They don’t close the doors after the— A They 
tell the operators it’s okay to close the doors and pull up. 

Q They only tell the operators okay, close the doors? 
A Yes. 

Q To your knowledge, they don’t keep too many pas¬ 
sengers from boarding them? A Well, at times they 
have to stop passengers boarding, in order to keep the 
cars pulled up, so as you can get them out of the terminal, 
due to the frequency of service. If you didn’t do that,— 
Q I don’t understand you, sir. You are talking too 
fast and too low. A Due to the frequency of 

163 service in the Bureau of Engraving terminal at the 
time of dismissal, these guards are there to keep 

the cars, whenever there’s a mob boarding, to keep the 
cars pulled up so that you can get them loaded. If you 
didn’t, you would never get them out of there. 

Q So these guards are put at the Bureau of Engraving 
terminal for the purpose of facilitating the flow of trafSc 
and passengers during the rush hours; isn’t that correct? 
A Yes, sir. 
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Q Well, the movement of the cars, ^r. Boyd, can only 
be accomplished if they are loaded with passengers? A 
That is right, after yon— I 

Q Isn’t t^t true? A That is right. You load the 
passengers, get the car moved up as promptly as possible, 
correct 

Q Just listen to my question. The movement of the 
cars depends upon the loading of the passengers, isn’t that 
correct? A That is correct, sure. 

Q Isn’t it a fact that these guards help load those 
cars? A I don’t know whether I understand you, just 
what you are trying to find out. They assist in what 
way, Mr. Bulman? They assist in this way, that they tell 
the operator when it is clear to close the doors and pull 
up; that is righl 

164 Q Don’t they also keep too many people from 
getting on? A That is right, to keep from over¬ 
loading the car, right. 

Q And don’t they also keep the i)eople from pushing 
and jostling each other? A They have no control over 
the people. 

Q I didn’t ask you that. 

ME. HORNING: I object to that. 

BY MR. BULMAN: 

Q I didn’t ask you that. 

MR. HORNING: Let him finish his answer, please, Mr. 
Bulman. 

MR. BULMAN: Yes; I’m sorry. I thought he'had. 
BY l^IR. BULMAN: 

Q Is it your answer that they have no control over 
the people? A That is right. 

Q What do you mean by that answer? A Well, they 
just have no control. They have no police power or any¬ 
thing, to control the i)eople, the actions of the people. 

Q They don’t tell them, “Please don’t press.'- Please 
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appeal, or a notice of appeal to them, to qnene np for 
their own convenience and expedite the movement of ve¬ 
hicles. 

• • • • 

Q By “silent,” you mean— A We are putting 

171 it up squarely to the people to cooperate with 
themselves, in helping to get them on with as little 

pushing as possible. 

Q Mr. Boyd, that step was taken by your company 
at these various locations during rush hours, to keep the 
crowd of passengers from jostling and pushing, isn’t that 
right ? A That was an appeal to them to be cooperative, 
that is right, among themselves. 

Q And the purpose of that was to accomplish that they 
do not do this pushing and jostling and crow’ding, isn’t 
that true? A That is right It is a suggestion that 
they cooperate. 

Q Do you have anybody supervise the queueing-up, 
any employees of the company supervise the queueing-up 
of the passengers at these various positions before Gov¬ 
ernment buildings? A No, sir. 

Q You have no one there at any time? A No, sir, not 
for that particular purpose; no, sir. 

Q When that particular system was instituted origi¬ 
nally, did you put any supervisory employees there to see 
that the passengers obey or adhere to the sign, when you 
first started? A In the District of Columbia, to 

172 the best of my knowledge, no. 

• • • • 

173 Q Mr. Boyd, with respect to the loading plat¬ 
forms, concrete loading platforms, during inclement 

weather, when thev become covered with snow, does your 
company remove the snow from the platforms? A I’m 
pretty sure that that is a contract job. We see that it is 
done. I think it is a contract job, though, outside— 

Q Your answer is that your company contracts for the 
removal of ico and snow from the loading platforms? A 
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I wouldn’t want that to be a positive statement, but I 
know that it has been done that way, and we do some of 
it ourselves. 

Q When you say you yourselves do some of it, 

174 you mean your company? A That is right 

Q And you have an independent contractor re¬ 
move the ice and snow from the loading platforms? A 
That is right. 

• • • • 

Cross Examination 

BY MR. HORNING: 

Q Mr. Boyd, in answer to one of Mr. Bulman’s ques¬ 
tions, I understood you to state that the highway depart¬ 
ment of the District of Columbia constructed the concrete 
loading platforms. A Yes. 

Q Was that done at the cost of the District of Co¬ 
lumbia?—^if you know. A I think it is two ways, Mr. 
Homing: wherever there’s new street work done, new 
streets being paved, it is strictly a highway department 
cost. 

Q Let’s put it this way: Would this particular one at 
North Capitol and H, would you know about that? A I 
couldn’t answer you that question. 

Q You don’t know about that. Was the location of 
these platforms ordered by the Public Utilities Commis¬ 
sion for the District? A Yes, sir. 

175 Q And the specifications as to the length, size, 
and location, and all of that is done by order of 

the Public Utilities Commission of the District of Co¬ 
lumbia? A Yes, sir. 

Q That is true respecting all of the platforms, to 
your knowledge? A Yes, sir. 

Q Do you know whether or not the platforms, that is, 
these concrete loading platforms, are owned by the Dis¬ 
trict of Columbia? A Mv answer would be yes. 
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Redirect Exarrdnation 

• • • A There are some isolated spots where there’s 
no street work to be done, where I think the company 
has borne the expense, or jointly. There’s just a few iso¬ 
lated spots, half a dozen or more. 

Q Is it your answer, Mr. Boyd, that in some instances, 
the Capital Transit Company, together with the 

176 District of Columbia, builds platforms? A That 
is, the highway department puts them in. I say the 

expense of some isolated spots may be borne jointly by 
the two departments, yes, sir. 

Q In other words, all of the installations are made 
by the highway department? A That is right. 

Q But in some instances, the cost of putting up the 
platform is borne by the District of Columbia and the 
Capital Transit Company? A I think we have some few 
isolated spots, yes. 

• • • • 

Horace L. Musson 

• • • • 

Direct Examination 

• • • • 

177 BY MR. BULLMAN: 

Q Would you give us your full name, please, sir? 
A Horace L. Musson, M-u-s-s-o-n. 

Q Mr. Musson, by whom are you employed? A Capi¬ 
tal Transit Company. 

Q What is your position with the company? A I am 
the assistant superintendent of transportation. 

• • • • 

Q How many inspectors does your comi)any have? A 
Fifty-seven. 

Q Do they have certain specific spots where 

they are located? A Some do. 

• • • • 


178 



53 A 


Q These inspectors, Mr. Musson, are detailed by you, 
are they? A Yes, sir. 

Q And do you detail them to certain loading platforms 
in the city during rush hours? A We have an assign¬ 
ment for each of the inspectors, which he performs, nor¬ 
mally, every day. 

Q Well, with respect to rush hours, by Qevemment 
buildings, do you have any inspectors delegated to loading 
platforms located near Government buildings during those 
hours? A There's some locations where we do. 

Q Would you please tell me how many such in- 

179 spectors you have doing that type of work, delegated 
to loading platforms during rush hours? A Not 

delegated to platforms, Mr. Bulman, but designated to 
locations in areas close to the Government buildings. 

Q Tell me where that is. A Fourteenth and G; 
Seventh and Pennsylvania Avenue, Northeast; Union Sta¬ 
tion; Seventh and Florida Avenue; the Bureau of En¬ 
graving and Printing; the Munitions Department; the 
Navy Department. That's about all I can think of right 
now. 

Q What are the duties of your inspectors at these 
various spots which you have enumerated, during rush 
hours? A The duties of all the inspectors— We have 
actually three classes. 

Q My question now is relegated, really, to those in¬ 
spectors which you have just enumerated, at these spe¬ 
cific points. What are their duties during rush hours, 
first? A Their duties are to supervise the company 
employees and to regulate the vehicular service that is 
rendered by the company. 

Q Do they assist in the boarding of passengers at 
these various points in any manner? A There are times 
that some of them do. 

Q And under what circumstances have you in- 

180 structed them that they assist the passengers to 
board? A To help expedite the movement of the 

vehicles. 
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Q Do they tell the motonnan when not to take on 
passengers, and when to take on passengers? A They 
do. 

Q And do they assist the passengers in boarding these 
street cars ? A They do not. 

Q You have not instructed them in that regard at all? 
A No, sir. 

Q With respect to determining whether or not an 
inspector is needed at a certain point, do you make a 
check as to that area? A No, sir, Mr. Bulman. I hesi¬ 
tated to answer the question before, because I wanted to 
give it to you proper. 

We determine the locations for the stationed inspectors, 
well say, those that I have just indicated, by the volume 
of service that is apt to pass those intersections, or pass 
those corners- Like the man at Fourteenth and G, he has 
two lines that normally operate on G Street and two lines 
that normally operate on Fourteenth, which makes Four¬ 
teenth and G a pretty important place, where if a break- 
do'wn occurs on one line, it is possible to take and divert 
one of the cars from one of the other lines to fill in the 
service. 

Q Directing your attention to North Capitol and 
181 H Street, is it not a fact, Mr. Musson, that at one 
time you did have an inspector located on that platform? 
A Never to my knowledge, Mr. Bulman. 

Q Do you remember when there was a wooden plat¬ 
form? A Yes, sir. 

Q Didn’t you have an inspector on there at that time? 
A Never to my knowledge, no, sir. 

Q Do you have any supervision over guards? A We 
have five guards. 

0 And where are those guards located? A At Thir¬ 
teenth and Pennsylvania Avenue, and Eleventh and Penn¬ 
sylvania Avenue. 

Q What is the purpose of those guards? A The pur¬ 
pose of those guards is to keep motorists from coming into 
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the terminals; or if motorists do go into the terminals, to 
see that the motorists go out, and instruct them to go out, 
they can^t park. 

Q Do they have anything to do with respect to helping 
or assisting passengers onto street cars? A We have 
two guards that work in the Bureau of Engraving termi¬ 
nal in the p.m. rush, as part of their regular duties. 

Q What do they do, as part of their regular duties, 
during the rush at the Bureau of Engraving? A Close 
the doors on the street cars, assist the operators to 
182 get the doors closed. 

Q Don’t they also govern the rush of the crowd 
onto the street cars there, and see that they are not over¬ 
crowded? A Well, they are not to let a car become 
overcrowded. 

Q And Mr. Musson, you have instructed them to see 
that the people are orderly in boarding the street car, so 
that no one is hurt during the rush at the Bureau of En¬ 
graving; isn’t that a fact? A That is not a fact. 

Q For what purpose are they there, then? A To help 
expedite the movement of cars down there. 

Q And if the people rush, they are not to stop them 
from rushing onto the street cars? A They can’t stop 
them, Mr. Bulman. 

Q What? A They can’t stop them. 

Q Have you instructed them to stop them? A No, 
sir. 

Q They are to let the people rush, if they want to? 
A They couldn’t do anything about it. 

Q And they are not supposed to restrain them if they 
do rush? A Absolutely not. 

Q With respect to these loading platforms, Mr. Mus¬ 
son, if you know, who builds these platforms? I am 
. 183 talking about the concrete platforms. A I think 
they are built by the highway department, Mr. Bul¬ 


man. 



Q Do you know who pays for the construction of the 
platforms? A I think the District. That is just a sur¬ 
mise on my part. 

Q You don^t know? A I really don’t know, no, sir. 

Q With respect to the maintenance of the platform, 
who puts the signal devices on the end of the platform? 
A Our company. 

Q And if they are broken, who takes care of them? 
A Our company. 

Q If there is a hole in the loading platform, who re¬ 
pairs it? A I would assume— I don’t know. I would 
assume the people w’ho built it. 

Q You don’t know the answer? A I don’t know. 

Q With respect to painting the lines as to where the 
passengers should stand on the loading platform, who 
puts that yellow line around the— A The platform? 

Q —the platform? A The company employees. 
184 Q Do you also indicate on the platform if there 
is an overhang or turn, how far the street car will 
overhang on the platform? Do you have any of those 
situations? A None that I can think of. 

Q Do you know, Mr. Musson, who removes the ice and 
snow from the loading platforms after a snow? A That 
is a function of our company. 

Q Your company does that? A Yes, sir. 

Q They remove it from the platforms? A That is 
right. 

• • • • 


Edwin P. Govcher 

• • • • 


Direct Examination 

185 BY MR. BULMAN: 

Q Would you give us your full name, please? 

A Edwin Goucher. 
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Q By whom are you employed, Mr. Goucher? A Cap¬ 
ital Transit Company. 

Q In what capacity? A Engineer of way and struc¬ 
tures. 

Q What duties does that entail, Mr. Goucher? What 
are your duties ? A I have charge of the track construc¬ 
tion and maintenance, and building construction and main¬ 
tenance. 

Q With respect to concrete loading platforms, who 
builds those platforms? A The District highway depart¬ 
ment. 

Q And wooden platforms, who builds them? A Capi¬ 
tal Transit Company. 

Q Do you still have wooden platforms? A Some, 
yes, sir. 

Q Who bears the cost of those? A We do, the Capi¬ 
tal Transit Company. 

Q Insofar as the cost of constructing concrete plat¬ 
forms is concerned, who builds those? A District 
186 of Columbia Highway Department. 

Q Who bears the cost of that? A District of 
Columbia. 

Q With respect to the maintenance of those platforms, 
if a hole develops in one of the concrete platforms, who 
repairs that? A That’s never happened, to my knowl¬ 
edge. I suppose we’d be liable. I don’t know. 

• • • • 

Q Insofar as the signal devices on the end of the plat¬ 
form, who takes care of those? A Capital Transit Com¬ 
pany. 

Q And the lines that mark the area that shows you 
how near to stand to the edge of the platform, who does 
that? A Capital Transit Company. 

Q Mr. Goucher, to your knowledge, has the Capital 
Transit Company ever built any concrete platforms of its 
own? A We built the first two concrete platforms on 
F Street, between Seventh and Ninth Street, as experi¬ 
mental platforms,— 
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Q When was that, sir? A —^at the request of Cai)- 
tain Whitehurst, who was the director of highways. 

187 Q When was that, sir? A I think that was in 
1935. And they were supposed to be samples of 

the so-called “Milwaukee type’’ platforms. 

Q And Milwaukee is the only other city that has this 
type of platforms, to your knowledge? A As far as I 
know, I don’t know of anv other citv. 

Q Has the Capital Transit Company ever built any 
concrete platforms on New York Avenue? A Yes, on 
New York Avenue, and replaced wooden platforms. 

Q When was that? A I think last year. 

Q Who did that? A Capital Transit Company. 

Q They paid for them and built them? A Yes, sir. 

Q And they maintained them? A That is right. They 
replaced the wooden platforms, that were in bad shape. 

• • • • 

Cross Exarnination 
BY MR. HORNING: 

Q Mr. Goucher, you are familiar with the one at North 
Capitol and H, northbound? A I have seen it; not re¬ 
cently. 

188 Q And you know that one was built by the Dis¬ 
trict of Columbia? A Yes, sir. 

Q And paid for by the District of Columbia? A Yes, 
sir. 

Q And is owned by the District of Columbia? A Yes, 
sir. 

• • • • 


Stipulation 

IkIR. BULMAN: Your Honor, could we stipulate—^Mr. 
Dorsey is here—to shorten the testimony, Mr. Dorsey, an¬ 
other witness. He is the gentleman who sui)ervises the 
painting of the lines on the platform, and the marldngs. 
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and so forth. If ^r. Homing will stipulate that those 
are his duties, we can shorten it up. It is merely cumu¬ 
lative. 

MK. HORNING: That is all right. I so stipulate, if 
you say he does thal 

• • • • 

Boyd R. Rohrback 

• • • • 

Direct Exammation 

189 • • • • 

BY MR. BULMAN: 

Q Would you give us your full name, please, Mr. Rohr- 
back? A Boyd R. Rohrback. 

190 • • • • 

Q By whom are you employed? A District of Co¬ 
lumbia highway department. 

Q What is your capacity? A Assistant engineer. 

Q And pursuant to subpoena, did you bring certain 
records with respect to a loading platform which is lo¬ 
cated on North Capitol Street at H? A I did. 

Q Would you please tell us, by referring to your rec¬ 
ords, when that was built, the date? A There are two*. 
One is northbound, and one is southbound. 

Q We are referring now to the northbound, that is 
located immediately in front of Peoples Drug Store. A 
That was completed September 12,1945. 

Q Would you please tell us, Mr. Rohrback, after it was 
constmcted, whether or not the District of Columbia does 
anything to maintain that platform, once it is btdlt? A 
We have no record of any maintenance on ^y loading 
platforms. 



60A 


Cross Exami/nation 

191 BY MR. HORNING: 

Q Mr. Rohrback, did the District of Columbia, 
according to your records, pay for the construction of, 
the erection of this northbound platform? A Yes, sir. 

Q It was charged to a certain appropriation of the 
District of Columbia? A That is right 
Q And the highw-ay department of the District of Co¬ 
lumbia erected it in accordance with plans and specifica¬ 
tions w’hich were furnished to it by the Public Utilities 
Commission for the District of Columbia, is that correct? 
A As far as I know, that is correct. 

Q And that is what your record shows, that it con¬ 
formed to the plans as ordered by the PUC? A We 
have a plan; -whether it was ordered by the PUC or not, 
I do not—it doesn’t show. 

Q But does your record show that it was constructed 
in accordance -with an order of the Public Utilities Com¬ 
mission of the District of Columbia, No. 2914? A My 
record does not show that, no. 

Q At the top of the record? A No, sir. 

Q Does your highway department record show on 
whose property that was built and erected? A 

192 On the District of Columbia property. 

Q District of Columbia property? A Yes, sir. 

• • • • 

James G. Somerville 

• • • • 

Direct Examination 

BY MR. BULMAN: 

Q Mr. Somerville, -would you please give us your full 
name, sir? A James G. Somerville. 
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Q And by whom are you employed, Mr. Somerville? 
A By the Public Utilities Commission of the District of 
Columbia. 

Q And in what capacity, sir? A Chief engineer. 

194 ••••.. 

Cross Exammation 

BY MR. HORNING: 

Q Mr. Somerville, was the loading platform, north¬ 
bound, North Capitol and H Street, Northwest, constructed 
by the highway department of the District of Columbia 
in accordance with Public Utilities Commission Order No. 
2914 of April 27, 1945? A I don’t have that order be¬ 
fore me, but if you have it there,— ; 



A (Inspecting) Yes, this is a copy of an order of the 
Public Utilities Commission. 

195 • • • • ' - 

Q Do you know that the platforms were to be con¬ 
structed in accordance with the plan approved by the 
Public Utilities Commission and the Joint Board? A 
That is what the order states. 

Q And the Joint Board was a board at that time com¬ 
posed of the members of the Public Utilities Commis; 
sion and the commissioners for the District of Columbia; 
that is correct, isn’t it? A Yes, that is the Joint 
Board- 

Q And then the spedficatiohs for this platform,—^tot 
is, with reference to its width and its length and its loca^ 
tion—^were then turned over to the highway department, 
and the highway department constructed tMs particular 
platform, is that it? A No, we didn’t turn over any 
specifications to them. Those are ^the highway depart¬ 
ment’s. 
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196 Q Maybe I misused—mean the plan. A No, 
the highway department furnishes the plan. 

Q And then the Public Utilities Commission approved 
the plan, was that it? A The general plan for con¬ 
struction of those platforms has been approved some 
years ago by the Joint Board. 

Q And this platform was then constructed in accord¬ 
ance with that plan, and so approved; is that it, sir? A 
It was done by the highway department. 

• • • • 

Redirect Examhiaiion 

• • • • 

Q What do you mean by a joint board? A The 
Joint Board is a board comprised of the commissioners 
of the Public Utilities Commission and the District of 
Columbia commissioners. 

Q And was the Capital Transit Comi)any consulted 
at all, or asked to participate in these discussions, 

197 to your knowledge? A That is the general pro¬ 
cedure, that they would be consulted. 

Q Is your answer that they were consulted? A To 
the best of my knowledge, the:j were. 

• • • • 

198 I rest with that. Your Honor. 

THE COURT: I 'will ask the jurors to step 
out in the corridor, please. 

(The jury left the courtroom.) 

THE COURT: Mr. Bulman, if you want to be heard 

any further, I would take pleasure in listening to you. 

• • • • 

198J THE COURT: I overrule the motion for the 

present. 
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200 George A. McMahm 

• • • m 

Direct Examination 

BY MR. HORNING: 

• • • • 

Your full name is George A. McMakin, M-c-M-a-k-i-n? 
A Yes, sir. 

• • • • 

Q Directing your attention to the 1st of August, 
1949, were you a passenger on a northbound Capital 
Transit street car, approaching the intersection of North 
Capitol and H Streets, Northwest, in this city? A I 
was. 

Q Would you tell His Honor and the ladies and gen¬ 
tlemen of the jury what you observed of anything 

201 unxisual which occurred at that time and place? 
A Well, yes, sir. I was about to get off the street 

car, and I was standing on—not on the aisle, but the first 
step, not the bottom, but the middle step, and I heard 
two or possibly three thuds. ’ Assuming, or rather, al¬ 
most certain that we had hit, struck someone or some¬ 
thing, I shouted to the motorman to hold, and he did; 

• • • • 

Q Could you tell us, from your position where you 
were on the street car, where the thud occurred? A 
Yes, sir. It was to the left, I would estimate some¬ 
where between the center door and the front door. 

Q You were standing at the center door? A Yes, 
sir. 

Q Prior to that time, had you seen the lady who was 
injured? A No, sir. 

Q When the street car came to a stop, where, with 
reference to the street car on the platform, was 

202 she? A Reasonably close to the end of the car, 
sir. 
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Q What was the speed of the street car at the time 
that you heard the first thud, if you can recall? A 
Well, I’m afraid, sir, that I am not an authority on the 
subject, but I would estimate eight miles per hour. 

• • • • 

Laura Church 

« • • • 

Direct Examination 

203 . • • • 

Q What is your present occupation? A Binder 
operator, Government Printing Ofl&ce. 

• • • • 

Q Were you in the vicinity of North Capitol and H 
Street on the afternoon of August 3, 1949? A Yes. 

Q Where were you when anything unusual occurred? 
A I was on the end of the platform. 

• • • • 

Q Of what platform? A North Capitol and H. 

Q What do you mean by ‘‘platform”? A The street 
car platform. 

Q That is, the loading platform? A Loading plat¬ 
form, true. 

204 Q And when you say the end of it, which end 
were you on? A On the south end, I guess you 

would say. 

Q That is, the one down near Massachusetts Avenue,— 
A Yes. 

Q —rather than the one up near H Street? A Yes. 
Q Did you witness something unusual that occurred 
on that platform at that time? A No more than any 
other time, only saw the lady fall. 

Q Will you tell us in your own way what you were 
doing and what the lady was doing who was involved in 
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an accident with the street car at that time and place? 
A Well, I had jnst crossed and got on the platform and 
was walking north, when I saw the lady go into the side 
of the street car and fall; and then I walked up where 
she was. 

Q Yon were walking north on that platform? A 
Yes. 

Q And where was the lady with reference to yon; was 
she in front of yon or behind yon or alongside of yon? 
A She was in front of me. 

Q And abont how far in front of yon was she? A I 
snppose three or fonr feet. 

Q What did yon observe the lady doing while 

205 yon were walking in a northerly direction on the 
platform? A Well, jnst rnsihing Jbo get to a 

street car, as nsnal, as anyone. 

Q Was she standing still, or was she moving? A 
She was moving. 

Q And in which direction was she moving? A North. 
Q The same direction as yon were? A Yes. 

Q When she went into the side of the street car, 
where was the front of the street car? A Well, it was 
pnlling into the end of the north of it—mean the end 
of the street car platform. 

Q Had the front of the street car passed her when 
the accident occurred? A Yes. 

Q Did yon observe whether she was walking past 
other people who were standing still? A Well, there 
was a few people there, as far as I— 

Q Standing still? A Yes. 

Q Could you tell ns in what manner she was walking? 
A Well, kind of fast. 

Q Kind of fast. Did yon see her when she came 
into collision with the side of the street car? A 

206 I did. 

Q Did yon see anybody push or shove her? 
A Oh, no. 
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Q Did you see what actually caused her to go into 
the side of the street car! A No, I wouldn’t know why 
she did that 

Q Just tell us how she walked up there and what 
happened, as you observed her. A She just seemed to 
go into the side of the street car and fell back on the 
platform. 

Q Just seemed to walk into the side of the street car. 
Could you tell us about the people who were on the 
platform, the number of them and their conduct! A 
Well, just about about as usual, every day a big crowd, 
of course, up near the—^where they go in the front door. 

Q Did you observe on that occasion, at that time and 
place, any boisterous conduct— A No. 

Q —on the part of anyone! A No. 

Q Any pushing or shoving! A No. 

Q Anything unusual about it! A No, nothing, no 
more than anv other time. 

207 Q You weren’t hurt! A No, I wasn’t going 
to get that car, anyway. 

Q Did you observe anybody else on that platform on 
that occasion w’ho was in contact with the side of the 
street car, excepting Mrs. Webster! A No. 

Q After she came into contact with the side of the 
street car, as you have explained, what happened to her! 
A Well, she fell, and T walked up near her, and she 
tried to say a few words, but I couldn’t understand what 
they were; and I know her head was bleeding a little bit. 

Q Did you see with what her head came into contact? 
A No, unless it was hitting the car or the platform. 
I couldn’t say which. 

Q It happened rather suddenly? A Yes, it was so 
sudden. 

Q And then, did you remain there for a while after¬ 
wards? A Yes, for a few minutes, and then I crossed 
on the other side of the street and went on home. 

Q Did you furnish your name as a witness? A Yes, 
I did, to the motorman. 
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Q To the motonnan. You have no interest, I take it, 
in the outcome of this case? A No. 

211 . • • • 

Q When the people get on and the street car 
pulls up, what happens to those people when the doors 
open? A They start onto the street car then. 

Q How do they get on the street car then; do they 
take their time, or do they rush on? A I guess they 
take their time, usually. 

213 . . . • 

Q And you have no trouble getting on the cars? 

A No. 

Q And crowded cars don’t have to pass you; there’s 
always ample cars to go on when you get there? A 
Well, they always have a crowd on them; but as far as 
getting pushed on, I have never been pushed. 

214 • . • .. 

Q And every day you got there to get on that par¬ 
ticular platform, would you say the crowd was about the 
same, or did it vary from day to day? A They are 
usually the same when a big crowd comes out of a Gov¬ 
ernment place. 

219 • . • . 

Q Were there any people there on the south end? A 
Not very many. 

Q Did you proceed to walk down? A I was just 
walking, yes. 

• • • • 

Q And were there any people at the north end of the 
platform? A Yes. 

Q How many people were at the north end of the plat¬ 
form? A I’d say twenty-five or thirty, or maybe 

220 more. I don’t know just what. I just haven’t 
thought how many there would be in it. 
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Q Was there a crowd, or just a sparse amount of 
people there? A No, a crowd as usual. 

Q Was it packed up here in front? A Well, just a 
large crowd up there. 

Q Was it fully covered, the north end of the platform? 
A Yes. 

Q And were people jammed together at the north end 
of the platform? A I wouldn’t say they were jammed 
together. 

Q Was there a street car there? A The street car 
was pulling in. 

Q W^'as the street car then loading, at the time you 
got on the platform? A No. 

Q There was no street car anywhere around? A Not 
on the platform, no. 

Q I mean on the platform. A No. 

Q When you got on the platform, did you look to see 
whether or not, before you crossed the track, a street car 
was coming? A Yes, there was a street car, but 
221 there was cars that kept it from coming on up. 

Q What cars kept it from coming up? A Auto¬ 
mobiles. 

Q Did you get on the platform? A Yes. 

Q And then, did you look to see if the street car was 
coming? A Yes. 

Q And was the street car approaching? A Coming 
into the platform. 

Q Where "was the street car that came into the plat¬ 
form when you looked south to see if it was coining? A 
Well, it wasn’t so far. 

Q You say “so far.” Would you tell us some distance 
in the room here. A I guess as far as from here to 
the comer (indicating). 

Q From here to that comer there, the street car that 
was then approaching? A Yes, sir. 

Q And was it your intention to board that particular 
street car? A No. 
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Q Would you tell us why not! A I don’t usually 
catch the first one. 

222 • . • • 

Q Was it your intention at that time to cross the 
street and wait for your sister on the sidewalk? A Yes. 
I usually catch the second car when I go that way. 

Q And isn’t it a fact, Mrs. Church, that the reason 
you were going to catch the second car was because you 
expected the first car to be crowded, and you didn’t want 
to get on that first car? A I thought I could get a seat 
if I’d wait 

Q You let that car go by you? A Yes. 

Q How fast would you say it was pulling by you? A 
It wasn’t— Just the usual; just waited for it to pull into 
the platform. 

Q Whereabouts on this platform were you walking? 
In the middle, towards the edge of the platform that is 
between the street and the curb, or on the edge that faces 
the rail? Where were you walking on the platform? A 
I was just only going up from the end of the platform. 

Q With respect to the platform, were you in the 
223 middle of it or were you on the east side or the 
west side of the platform? A Oh, well, I don’t 
remember. 

Q You don’t remember? A I was on the platform. 

Q Now, were there any people around you, walking 
with you? A There was probably a few people walking 
on the platform. 

Q And there w^as no one else than these few people 
at the south end of the platform? A Of course; it is 
more crowded at the north end. 

Q Did you continue to walk? A Yes. 

• • • • 

Q And were you going to walk up to the north end of 
the platform to catch a street car? A Well, yes, if I 
had a caught it, I would have. 
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Q As you were walking, what was the first time you 
noticed another lady there? A This lady rushed by me. 

Q She rushed by you? A Going to catch the car. 

Q What side did she rush by you? A Near 

224 the car. 

Q Near the car? A Yes. 

Q And was she anywhere near the edge of the loading 
platform? A She just seemed to go into the side of the 
car. 

Q I’ll ask you this: How near the edge of the loading 
platform was she? A Well, that I couldn’t say. 

Q Did she continue on ahead of you? A Yes. 

Q How far ahead of you had she gotten? A Three 
or four feet, I suppose. 

Q And was there anybody around except you and this 
lady? A "Well, yes. There was other people rushed up 
when she fell. 

Q O'her people were rushing with her, too? A No, 
when she fell. 

Q I am talking about as she ■went toward the street 
car with other people, rushing to get the street car, too. 
A Yes. 

Q W'ere they rushing beside her, or were they in back 
of her or in front of her as they were rushing? A That 
I don’t remember. 

225 Q Did you see anybody rushing right beside her? 
A No. 

Q She was all by herself? A I didn’t see anyone 
right near her, no. 

Q You didn’t see anyone near her? A No. 

Q Did she just seem to walk into the side of the street 
car? A Just seemed to go into the side of the street 
car; for what reason, I couldn’t say. 

Q And you didn’t see anyone around her? A I 
didn’t see anyone push or anything. 

Q Was the street car moving when she went into the 
side of the street car? A Yes. 
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Q Did you hear a thud? A I heard her hit the plat¬ 
form. 

Q Did you hear the thud on the street car when she 
hit the street car with a thud? A No. 

Q What? A No. I just saw her walk into it 

Q Did you see the street car come to a stop? A Yes. 

Q And whereabouts; how far had the street car 

226 gotten? A She hit into it, after the—in the back 
of the street car; not right in the back, but between 

the back and the middle door. 

Q Did the street car stop immediately? A Yes, it 
stopped. 

Q Was there another street car in front of that street 
car when it stopped? A No. 

Q Do you remember, Mrs. Church, a gentleman by 
the name of Sam Goldman calling you on the phone the 
other day? A Yes. 

Q And had a telephone conversation with you. And 
he identified himself as being in my office. A In your 
office. 

• • • • 

Q Do you remember telling him that you didn’t re¬ 
member whether or not the lady walked into or was 
pushed into the side of the street car? A I said I didn’t 
see her pushed in the side of the street car. 

227 • . • • 

Q Was it as much as one car length up? A Well, the 
car was, had pulled in to the stop at the end of the north 
of the platform, and this was near, you know, the back 
door, between the back door and the back of the car. 

Q 'V\nien the street car came to a stop, would you say 
it had come to a stop up by the front of the platform, or 
the north end of the platform? A Oh, sure. That’s the 
usual place to stop. 

Q Well, is that where this particular car stopped? A 
Yes. 

• • • • 
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22S Q And this lady had not entered the area yet, 
where the crowd was? A Oh, no. 

• • • • 

THE COURT: Will that be all? 

MR. BULMAN: Yes, Your Honor. 

THE COURT: Then I will ask the jurors to step 
out in the corridor. 

(The jury left the courtroom.) 

THE COURT: I have been thinking over this case a 
good deal, and I am rather reluctant to confess that I 
am inclined to agree "with Mr. Homing’s view of the 
case; but I will hear you further on it, Mr. Bulman. 

• • • • 

THE COURT: On all points. In other words, 
228A it seems to me that this loading platform was not 
the property of the traction company. I do not 
find that they are charged with any obligation with respect 
to that platform. It is not a part of their property as 
in the case of the railroad, and there is no regulation by 
either the District Commissioners or the Public Utilities 
Commission that would require any person on behalf of 
the traction company to see to the care of the proposed 
passengers on the loading platform. 

In other w^ords, before there could be negligence, or 
rather, negligence resulting in action for compensation, 
there must be some obligation. It seems to me there is 
a lack of obligation. 

I am not speaking of cases where there is negligence 
on the part of the motorman or any negligence in the 
operation of the street car. 

MR. BULMAN: 

• • • • 

228C In this particular case, we go beyond the How'ard 
case, because she was actually on the way to get 
on the street car, according to the evidence, and she was 
moving tovrards it. 


73 A 


THE COURT: That is not the thing I am reluctantiy 
compelled to admit I agree with the Howard case, al¬ 
though I criticized it the other day. However, you are 
distinguishing it from the Howard case. 

• • • • 

22SF THE COURT: Wasn’t that issue one to be de¬ 
cided by the jury in the Howard case, whether she 
intended to be a passenger or not? 

MR. BULMAN: Well, Your Honor can submit that 
issue in this particular case, as to whether or not she 
was going to be a passenger. 

Coming back to my second— 

THE COURT: If that was an issue in the Howard 

case, then the jury had a right to pass on the question 

of whether she was a passenger. 

MR. BULMAN: Of course, it didn’t go to the jury on 
that theory, Your Honor, at all. 

THE COURT: I know it, but the Howard case as¬ 
sumes, as I understand it, that there is no evidence to 
show that she was a passenger, that she intended to get 
onto the street car. 

• • • • 

228H THE COURT: Let me see that case again, 
please. 

Her testimony was that on her signal, the car stopped 
and its door opened; as she was about to enter, the car 
started again, causing the door to strike her. 

According to her testimony, under your theory, she was 
a passenger, according to her testimony. 

MR. BULMAN; What was her testimony there. Your 

Honor? 

THE COURT: Her testimony is: “The accident may 
be thus described: On the afternoon of January 19, 1945, 
Mrs. Ho’yvard mounted the westbound street car loading 
platform in Pennsylvania Avenue just east of 17th Street. 

She walked westwardly, as a westbound street car 
2281 approached from behind her. Her testimony was 
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that on her signal, the car stopped and its door 
opened. As she was about to enter, the car started again, 
causing the door to strike her.” 

According to your theory*, why wasn’t she a passenger? 

MR. BULMAN: T would say she was. 

THE COURT: And yet the Court refused to permit a 
charge on the theory* that she was a passenger. 

MR. BULMAN: I don’t understand their language 
there, when they say something about— 

THE COURT: Here is the charge which was offered: 

“The Court instructs the jun,* that if you believe from 
the evidence that at the time of or immediately prior to 
the accident, the plaintiff was standing or walking on the 
platform adjacent to the street car tracks for the purpose 
of boarding a street car of the defendant, and that that 
purpose on the part of the plaintiff continued until she 
was struck by said street car, then the defendant was le¬ 
gally in a position of a passenger in the care of the de¬ 
fendant, and as such is entitled to receive the highest de¬ 
gree of care from the defendant.” 

MR. BUL^IAN: That would be the charge I would 
request in this case. 

THE COURT: What is that? 

MR. BULMAN: I say that would be the charge 
22SJ I would request in this case. 

THE COURT: Yet the Court held that the lower 
court did not err in declining to give that charge. Now% 
isn’t that just this case? 

;MR. BULMAN: Except, of course, we have an addi¬ 
tional factor which we don’t have in that particular case, 
and that is that this lady said that she had intended to 
board; and in this case, we have everybody surging for¬ 
ward. 

THE COURT: If they find she got on there for the 
purpose of getting a car, whether she touched it particu¬ 
larly or not, I don’t think the ansvrer makes any differ¬ 


ence. 
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MR. BULMAN: How about, Your Honor, my second 
theory, about inviting a crowd on the platform and not 
providing reasonable care! 

THE COURT: No, I can’t see that, either. It is 
rather an extraordinary situation. I don’t see how I can 
charge the jury in any way except a directed verdict. 

MR. BULMAN: Well, my theory on that particular 
portion of the case was this— 

THE COURT: Your theory is, referring to that store 
case. 

MR. BULMAN: Lloyd vs. Schwartzman. 

THE COURT: I can’t see that that is analogous to 
this. I am afraid I will have to direct a verdict. 
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The question is whether policing’ a platform constructed 
in a city street by city authorities is the duty of a transit 
company which operates street cars alongside such plat¬ 
forms. 












INDEX. 

Page 

Counter-Statement of the Case . 1 

A. The facts and proceedings below. 1 

B. Question presented. 3 

Summary of Argument. 3 

Argument. 4 

Conclusion. 8 

TABLE OF CASES. 

Alabama Great Southern Railroad v. Bell, 200 Ala. 

562, 76 So. 920 (1917) . 6 

Allessi V. New York Rapid Transit Co., 163 Misc. 815, 

297 N. Y. Supp. 1011 (Mun. Ct. City of N. Y. 1937) 6 

Cleveland Ry. v. Barragate, 125 Ohio St. 190,180 N. E. 

694 (1932). 7 

Dixon V. Great Falls & 0. D. Ry., 38 App. D. C. 591 

(1912) . 4 

Felder v. D. Loughran Co., 196 F. 2d 239 (D. C. Cir. 

1952). 6 

Ferguson v. Kansas City Public Serv. Co., 159 Kan. 

520, 156 P. 2d 869 (1945) . 4 

Hashman v. Pollack, 246 Mich. 408, 224 N. W. 333 

(1929). 6 

Howard v. Capital Transit Co., 82 U. S. App. D. C. 351, 

163 F. 2d 910 (1947). 5 

Jaquette v. Capital Traction Co., 34 App. D. C. 41 

(1909). 4 

Kuhlen v. Boston & Northern St. Ry., 193 Mass. 341, 79 

N. E. 815 (1907). 6 

Oesch V, St. Louis Pub. Serv. Co., 228 Mo. App. 1055, 59 

S. W. 2d 758 (1933) . 6 

Radinsky v. Ellis, 83 U. S. App. D. C. 172,167 F. 2d 745 

(1948) . 5 

Savickas v. Boston Elev. Ry., 239 Mass. 226, 132 N. E. 

29 (1921). 2 

Schwartzman v. Lloyd, 65 App. D. C. 216, 82 F. 2d 822 

(1936) . 6 

Youngstown & Suburban Ry. v. Faulk, 114 Ohio St. 572, 

151 N. E. 747 (1926) . 7 

























IN THE 
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No. 11,376 


Kathryn L. Webster, Appellant, 


V. 

Capital Transit Company, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


Counter-Statement of the Case 
A. The facts and proceedings below 

Appellant, Kathryn L. Webster, filed a complaint against 
appellee. Capital Transit Company, claiming that the com¬ 
pany failed to supervise the persons on a loading platform 
provided by it, and that as a result she was injured when 
pushed by a crowd into the side of a street car (App. 2-3). 
At the pretrial appellant’s claim was that the company 
negligently permitted a dangerous overcrowding and failed 
to provide supervision on the platform (App. 5). 
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At the trial appellant produced evidence that, intending 
to take passage on a street car, she went to a loading plat¬ 
form outside the Government Printing Ofl&ce where she 
had been employed for four years (App. 9). As always 
during the rush hour, the platform was crowded with peo¬ 
ple trying to get home as soon as they could (App. 10, 12). 
The platform accommodated a great many people (App. 
11), some of whom had a habit of elbowing through a crowd 
(App. 13). The disinterested testimony was that appellant 
was herself edging rapidly through the crowd “just rush¬ 
ing” to get to a streetcar (App. 36, 65, 70). Conditions at 
the loading platform on the day of appellant’s accident 
-were the same as on all previous occasions (App. 19-20). 
At the trial appellant testified that the crowd shoved her 
into the side of appellee’s street car (App. 13) although 
on a pretrial deposition she had not known “what or how” 
the accident happened (App. 24). 

Street cars ran very frequently, “one right after an¬ 
other,” by the Government Printing Office during rush 
hours (App. 16). The platform in question had been built 
on District of Columbia property (App. 60) by the District 
of Columbia Highway Department in accordance with 
plans approved by a Joint Board composed of the District 
of Columbia Commissioners and the members of the Pub¬ 
lic Utilities Commission (App. 44, 51, 57, 60, 61, 62). In¬ 
spectors which appellee stationed about the city were 
charged with supervising company employees and regulat¬ 
ing the vehicular service (App. 53). Company employees 
had no police power over the people on a platform (App. 
47, 49). 

At the close of all the evidence. Judge Bailey directed a 
verdict for appellee (App. 7). He stated his views as fol¬ 
lows (App. 72): 

“• • • it seems to me that this loading platform was 
not the property of the traction company. I do not 
find that they are charged with any obligation with re- 
spyect to that platform. It is not a part of their prop- 
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erty as in the case of the railroad, and there is no 
regulation by either the District ComnoLi'Ssioners or the 
Public Utilities Commission that would require any 
person on behalf of the traction company to see to the 
care of the proposed passengers on the loading plat¬ 
form. 

“In other words, before there could be negligence, 
or rather, negligence resulting in action for compen¬ 
sation, there must be some obligation. It seems to 
me there is a lack of obligation.” 

B. Question presented 

The question on this appeal is whether the act of the 
District of Columbia in constructing a platform in its street 
imposes upon the transit company the authority and duty 
to police members of the public thereon so that their con¬ 
duct will be orderly and courteous toward one another. 

Summary of Argument 

Platforms erected by the District of Columbia govern¬ 
ment upon its streets are street improvements which serve 
to expedite vehicular traffic by permitting it to flow unin¬ 
terruptedly past standing street cars. Such platforms, 
despite the fact that the transit company by statute must 
maintain them or pay the cost thereof, are stiU a part of 
the city streets and are no more the property of the ad¬ 
joining transit company than are public sidewalks the prop¬ 
erty of adjoining landowners who by statute must remove 
snow therefrom or pay the cost of doing so. The transit 
company is not liable to persons leaving or entering its 
vehicles who are injured on the city streets by the actions 
of other persons. Cases involving carrier-owned terminals, 
stations and vehicles are not in point for under such cir¬ 
cumstances increased control provides a proper basis for 
increased responsibility for the actions of persons thereon. 

Appellant cites not a single authority which would justify 
imposition of liability in a claim such as that made out bv 
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her proof. On the contrary, there is abundant authority 
that persons injured by crowds on part of a city street, 
despite the intention to enter a common carrier, have no 
right of action against the carrier. 

Argument 

Appellant pitched her case upon an alleged special duty 
owed bv reason of the fact that she was hurt while on a 
loading platform with the intention of becoming a passenger 
upon an approaching street car. What then is the purpose 
of a loading platform or zone which has been constructed 
in a city street by the city authorities? As the Kansas 
court said in an intending passenger case, Ferguson v. 
Ka/nsas City Pvhlic Serv. Co., 159 Kan. 520, 156 P. 2d 869 
(1945) (alighting passenger struck by overhang of street¬ 
car while in a loading zone): 

“A safety zone established in a street by municipal 
authorities under a traffic code is a place designed for 
pedestrians to be safe from collision with vehicular 
traffic. It is not designed as a place for pedestrians to 
be safe from the normal overhang from the rails of a 
street car • * 

Our Court of Appeals has always been careful to dis¬ 
tinguish between injuries to persons on station platforms 
owned by the carrier and the duty owed elsewhere. Thus, 
where a rushing crowd collected by the carrier on a pleasure 
resort platform owned by it injured the plaintiff, the court 
said in Dixon v. Great Falls & 0. D. By., 38 App. D. C. 
591, 594 (1912): 

“City streets are not under the control of the railway 
company, but of the city, and the railway company’s 
responsibility to passengers boarding its cars does not 
attach until the passenger is in the act of entering the 
car.” 

To the same effect is Jaquette v. Capital Traction Co., 
34 App. D. C. 41, 45 (1909) (affirming a directed verdict 
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against an intending passenger who had fallen over the 
fender of a street car in a city street): 

“We think that the rule which applies to steam rail¬ 
ways, where the railway company is the owner of a 
spacious right of way along its tracks, and owns and 
maintains depot grounds for the accommodation of its 
passengers in getting on and off trains, does not apply 
to a street car company.’’ 

Quite recently, rejecting in a city street platform case the 
rule of law to be applied in a carrier-owned station case, 
this court again emphasized the distinction, saying in How¬ 
ard V. Capital Transit Co., 82 U. S. App. D. C. 351, 353, 
163 F. 2d 910, 912 (1947): 

“The instruction under discussion was not justified 
by Great Falls and Old Dominion Railway Co. v. Ham- 
merly, 40 App. D. C. 196, cited by the appellant as hav¬ 
ing that effect. In that case Hammerly was injured 
while standing on a suburban station platform owned 
and controlled by the railway company, so we applied 
the criterion of the railroad station cases in determin¬ 
ing that Hammerly was a passenger.” 

Certainly, the platform in question was not the property 
of appellee by virtue of the fact that a statute required it, 
after construction on the part of the District of Columbia, 
to bear the cost of maintenance. Appellant seems to argue 
that such maintenance gives appellee some additional 
authority and duty to police that portion of the public street 
(Appellant’s brief, pp. 4, 6). This is decided non sequitur. 
Thus, abutting landowners have a similar statutory duty 
to remove snow from public sidewalks or bear the expense; 
yet few would contend that such landowners thereby ac¬ 
quire the right or duty to police or maintain order thereon. 
Such statutes are merely an attempt by the municipal au¬ 
thority to secure aid in the performance of a municipal 
duty; they do not accomplish a transfer of exclusive owner¬ 
ship and control. Cf. Radinsky v. Ellis, 83 U. S. App. D. C. 
172, 167 F. 2d 745 (1948). This Court recently held in 
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Felder v. D. Loughran Co., 196 F. 2d 239 (D. C. Cir. 1952), 
that a duty to maintain guards to guide and direct vehicles 
over a public sidewalk from a landowner ^s lot does not arise 
upon a theory that the lot owner “permitted and main¬ 
tained a dangerous condition.’’ Similarly, appelledS stops 
alongside loading platforms do not “add up” to a duty to 
“maintain guards” over the public way herein involved. 

Only ownership of the platforms could give appellee the 
authority to exercise the police power for which appellant 
contends. Every case cited in appellant’s brief where there 
was recovery for a pushing crowd injury occurred on pri¬ 
vately owned premises or vehicles. Thus, the accident in 
Allessi V. New York Rapid Transit Co., 163 Misc. 815, 297 
N. Y. Supp. 1011 (Mun. Ct. City of N. Y. 1937) occurred on 
a Times Square platform where plaintiff fell inside a sub¬ 
way train. In KvMen v. Boston <B Northern St. Ry., 193 
Mass. 341, 79 N. E. 815 (1907), the plaintiff was on the step 
of the defendant’s vehicle when pushed from the rear (the 
court pointed out that defendant had made no offer to 
show that it had no power to make police arrangements). 
Alabama Great Southern Railroad v. Bell, 200 Ala. 562, 
76 So. 920 (1917) involved an ordinary steam railroad and 
a station owned by it. In Oesch v. St. Louis Ptib. Serv. Co., 
228 Mo. App. 1055, 59 S. W. 2d 758 (1933), plaintiff was on 
the step of defendant’s street car when pushed after leav¬ 
ing a station platform owned by defendant. In Schwartz- 
man v. Lloyd, 65 App. D. C. 216, 82 F. 2d 822 (1936), a 
store had collected a large crowd inside a glass-sided area¬ 
way and there dammed them up to such an extent that in 
surging forward they cracked defendant’s glass window, 
which fell a few moments later on the plaintiff. 

Injuries to persons on safety zones in other jurisdictions 
where the area in question was not owned by the defendant 
carrier, have been treated as involving ordinary pedes¬ 
trians, irrespective of whether the injured person had been 
awaiting or alighting from a street car. Thus, in Hash- 
man v. PoUack, 246 Mich. 408, 224 N. W. 333 (1929), where 
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plaintiff, waiting in a safety zone, was struck by an auto¬ 
mobile and thrown under the street car, in affirming a di¬ 
rected verdict for defendant, the court said, at 411, 3^: 

“It was not shown that any ordinance of the City of 
Highland Park imposed any regulation upon the rail¬ 
way company, and, therefore, we must apply the rule 
of ordinary care.” 

In Youngstown <& Suburban By. v. Faulk, 114 Ohio St. 
572, 151 N. E. 747 (1926), (ownership of the station not 
discussed) verdict for a plaintiff pushed in front jof an 
interurban car by the rush of a large crowd was reversed 
and a new trial awarded. The Ohio court displayed a real¬ 
istic appreciation of large city conditions in affirming a de¬ 
fendant’s judgment upon counsel’s opening statement in 
Cleveland By. v. Barragate, 125 Ohio St. 190,180 N. E. 694 
(1932). There the plaintiff was injured in the crowded 
business section of Cleveland during the rush hour. The 
street car had stopped at its usual place in the street; the 
crowd pushed forward; plaintiff got her feet on the step, 
but fell and was seriously injured. The court said, in per¬ 
tinent part, at 191, 694: 

“Crowds such as described were the usual and every¬ 
day occurrence during the rush period, and had been 
for a long period of time prior to the date of this ac¬ 
cident. The crowds mentioned were not boisterous or 
vicious in any respect, and never had been. They 
were simply in a good-natured hurry to get home and 
to make sure of a seat in the car, if possible. 

“The plaintiff in her petition charged the street 
railway company with negligence in failing to prop¬ 
erly regulate the conduct of the crowd, who were not 
yet in the car, but were trying to get in. * • • 

“Every principle embraced in this case was pre¬ 
sented to this court and decided in a case twice heard 
in this court. Youngstown S Suburban Bailway Co. v. 
FoAdk, 114 Ohio St., 572, 151 N. E., 747, and Id., 118 
Ohio St., 480,161 N. E., 530. • • • The negligence that 
was the proximate and sole cause of the injury to the 
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plaintiff was the negligence of other parties, in no wise 
attributable to the defendant.” 

In Savickas v. Boston Elev. By., 239 Mass. 226,132 N. E. 
29 (1921), a directed verdict was held affirmed where a 
large crowd on a street pushed forward and forced plain¬ 
tiff under the car as it approached. The court said, in 
pertinent part, at 227, 29: 

“ • • * the place where the crowd had congregated 
and the plaintiff was injured was on a public street, 
over which, or the persons on it, the defendant had no 
control or authority; consequently it was not negligent 
in failing to restrain the crowd and to prevent it from 
pushing the child under the side of the car, while she 
was standing on the highway. 

“The cases relied on by the plaintiff where passen¬ 
gers have been injured on account of the disorderly 
and violent conduct of other passengers on cars, sta¬ 
tion platforms, or in subways of a street railway, are 
not applicable to the facts in the case at bar.” 

Conclusion 

Appellant’s arguments boil down to the assertion that 
she was entitled to a high degree of care and that appellee 
should have policed the people on the platform for her pro¬ 
tection. However, her argument leaves off without a sug¬ 
gestion as to what authority appellee would have to do 
w’hat she suggests. She was still on a public street as were 
the persons she says pushed her. Such persons upon a 
public highway would be quite within their legal rights in 
resenting and resisting any attempt by appellee to usurp 
the functions of policemen. Persons in «uch a posture had 
not entered upon the carrier’s premises; had not then done 
anything entitling appellee to demand a fare or otherwise 
to control their action^ and were free to go forward or 
back, free to change their minds about becoming passen¬ 
gers. Lack of control of necessity means lack of responsi¬ 
bility. Clearly, this is the reason courts of this and other 
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jurisdictions have not imposed liability for failure of car¬ 
riers to take police action off their own premises. 

No better summation could be made than that of the dis¬ 
tinguished judge who directed the verdict below (App. 72): 

a • m • loading platform was not the property of 
the traction company. I do not find that they are 
charged with any obligation with respect to that plat¬ 
form. It is not a part of their property as in the case 
of a railroad, and there is no regulation by either the 
District Commissioners or the Public Utilities Com¬ 
mission that would require any person on behalf of the 
traction company to see to the care of the proposed 
passengers on the loading platform. 

‘‘In other words, before there could be * • * negli¬ 
gence resulting in action for compensation, there must 
be some obligation. It seems to me there is a lack of 
obligation.” 

Accordingly, the trial court’s decision should be affirmed. 

Respectfully submitted, 

Geobge D. Horning, Jb., 
Frank F. Roberson, 
Attorneys for Appellee 
810 Colorado Building 
Washington, D. C. 

Hogan & Hartson, 

Of Counsel. 




